CONSULTATIVE DOCUMENT : PROPOSALS FOR A EUROPEAN CO-OPERATIVE 

SOCIETY STATUTE , A EUROPEAN MUTUAL SOCIETY STATUTE AND A STATUTE 
FOR A EUROPEAN ASSOCIATION 

Introduction 

1. The purpose of this document is to consult all interested 
parties on the proposals for a European Co-operative Society (SCE) 
Statute, a European Mutual Society (ME) Statute and a Statute for 
a European Association (EA) . The texts of these three Statutes 
(each with an accompanying Directive on worker participation) are 
reproduced at Annexes A-C respectively. The drafts have been 
adopted by the EC Commission and were submitted to the Council on 
6 March 1992. The Economic and Social Committee appointed by the 
Council adopted opinions on all three Statutes and their 
accompanying Directives on 6 May 1992. 

2 • Please send your comments by 28 August to : 

Mr M A Bolton, Room 39/SG, HM Treasury, Parliament St, 
Telephone: 071 270 4770 London SW1P 3 AG 

Fax: 071 270 6114 

For further copies of this document please contact : 

Miss J L Camp (HM Treasury) 

Telephone: 071 270 4775 

Enquiries on the worker participation Directives only : 

Mr M Lott (Department of Employment) 

Telephone: 071 273 5376 

Fax: 071 273 5182 

Enquiries on the SCE and ME Statutes only : 

Ms S Eden (Registry of Friendly Societies) 

Telephone: 071 494 6512 

Fax: 071 437 1612 

Enquiries on the EA Statute only : 

Miss C Byrne (Home Office) 

Telephone: 071 273 3048 

Fax: 071 273 4198 

- 1 - 



Printed image digitised by the University of Southampton Library Digitisation Unit 



or 



Mr R Corden (Charity Commission) 
Telephone: 071 210 4430 

Fax: 071 930 9174 



3. You are invited to send in your views by 28 August 1992. All 
comments are welcome: you may wish to address some or all of the 
questions listed in paragraph 32 . Contributions later than the 
deadline will also be welcome, but it would be helpful if you 
could let us know by the closing date when you may be able to 
respond. Several organisations have already submitted both formal 
and informal views on one or other of the proposed Statutes and 
their comments will be taken into account at the same time as 
responses to this document. As negotiations proceed we may wish 
to consult you on some of the more detailed aspects of the 
proposals and it would be helpful if you could indicate the name 
of the person in your organisation whom we should contact. 



Background 



4. The Commission's stated aim is 
organisations and mutual institutions 
Single Market on an equal footing with, 
convert to, companies and thus lose 
character . 



to enable voluntary 
to take advantage of the 
but without having to 
their current status and 



5. First formally proposed by the Commission in 1986, the draft 
Statutes are closely modelled on the European Company Statute 
(ECS), which is still under negotiation. Since the Economie 
Sociale proposals were adopted by the Commission, the company law 
aspects of the ECS have been significantly amended, with a greater 
number of areas being left to the ambit of the law of the Member 
State of the registered office. The Commission has indicated that 
changes to the ECS will be reflected in the texts of the Economie 
Sociale proposals. This approach may lead to difficulties since, 
although there is a comprehensive body of national law to refer 
back to for the ECS, this will not necessarily be the case for the 
Economie Sociale proposals. 
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The Proposals 



6. The Commission proposes the creation of three new entities 
(see paragraph 1) with legal personality , which will be able to 
operate throughout the EC. Each of the proposed Statutes consists 
of 2 documents : 

(a) a proposal for a Council Regulation on the Statute; and 

(b) a supplementary proposal for a Council Directive on 
worker participation. 

The Commission states that it intends that each Regulation and its 
accompanying Directive should be considered as a whole. 

Contents 

7. The proposed Statutes cover the following matters in relation 
to SCEs, MEs and EAs : 

a. formation and registration 

b. transfer of registered office to another member state 
c . accounting and financing 

d. general meetings and their powers and procedures 

e. winding up and distribution of assets, insolvency, 
suspension of payments and liquidation 

f. worker participation 

g. management, supervisory and administrative bodies and 
their powers and procedures 

h. capital structure 
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8. In areas where the Regulations contain no specific 
provisions, national and community law and the rules or other 
governing instrument of the organisation concerned will apply. 

9. The Statutes would allow any two or more of the relevant 
legal entities formed under the law of a member state (see 
paragraphs 12-14 below) to form as appropriate a European 
Co-operative Society (SCE), a European Mutual Society (ME), or a 
European Association (EA), provided that at least two of them had 
their central administration in different member states and that 
they met the other prescribed conditions. An EA may also be formed 
by at least 21 natural persons who are nationals of at least two 
member states . 

10. Provision is also made for the formation by conversion of an 
SCE, ME or EA by an existing association or society formed in 
accordance with the law of a member state, provided that it has an 
establishment or subsidiary in a member state other than that of 
its central administration and can show that it is carrying on a 
genuine cross-border activity. 

11. All three new entities will have legal personality , with the 
power to conclude contracts, acquire property etc. An SCE is to 
have the purpose of satisfying its members' needs and developing 
their economic and/or social activities. The capital of the SCE 
will be divided into shares, carrying entitlement to a return in 
various forms. An ME is to be a grouping of legal or natural 
persons which, in return for a subscription, guarantees its 
members full settlement of contractual undertakings concerning 
providence, insurance, credit etc. An EA is to be an association 
of legal or natural persons from two or more member states, 
established either for a purpose in the general interest or to 
promote their trade or professional interest. It will have to 
devote its profits to the pursuit of its objectives rather than 
divide them among its members . It would be broadly analogous in UK 
terms to a voluntary or not-for-profit organisation. 

12. The list of United Kingdom legal entities which may form a 
European Co-operative, provided that the conditions in paragraph 9 
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above are met, is: co-operatives governed by the Industrial and 
Provident Societies Acts; all other forms of company or 
partnership recognised under the co-operative principles laid down 
by the International Co-operative Alliance; and societies within 
the scope of the Friendly Societies or Building Societies Acts, 
and the Credit Unions Act 1979 and Credit Unions (NI) Order 1985. 

13. The corresponding list in respect of the European Mutual 
Society Statute is: companies limited by guarantee having as their 
principal object the maintenance of a provident fund; mutual 
companies; societies registered under the Industrial and 
Provident Societies Acts; societies registered under the Building 
Societies or Friendly Societies Acts. 

14. In respect of the European Association Statute, the relevant 
UK bodies are: companies limited by guarantee, organisations 
incorporated by Royal Charter or Act of Parliament, Industrial and 
Provident Societies or Friendly Societies and all institutions 
established for exclusively charitable purposes. For most other 
member states, the entities listed are associations and 
foundations: these terms do not have any meaning in United Kingdom 
law. It is not clear whether an unincorporated trust would be 
eligible . 

15 . These lists of legal entities do not apply to conversion 
under the procedure outlined in paragraph 10 above. Instead any 
"co-operative society" may convert into an SCE, any "mutual 
society" into an ME and any "association" into an EA. 

16. The nijjiiiimm.. G apjLt a l of an SCE and the minimum formation fund 
of an ME are 100,000 ECU or the equivalent in national currency. 

Management 

17 . The Statute for a European Association requires an EA to be 
managed by an executive committee, with an elected chairman. The 
executive committee is to meet at least quarterly and is required 
to act in the interests of the EA, and in particular its members 
and its employees. In the case of an SCE or ME, the relevant 
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Statutes make provision for two-tier management and supervisory 
boards or one-tier administrative boards and set out their powers 
and procedures. Detailed rules are set out on the acquisition and 
loss of membership of an SCE . 

Registration 

18. An SCE, ME or EA ' s r & g 1 s t e jred „_o.f e , , which must be in the 
same place as its central administration, must be in the 
Community. Provision is made for txan. S .£.e r .,t.0 a nQther.IQgmbgr 
subject to a two-thirds majority vote of the members and to a two 
month delay before taking effect. The SCE, ME or EA must also 
follow a specified procedure in these circumstances (particularly 
as regards disclosure) to protect the interests of third parties. 

19. Member states will have to provide for the registration of 
SCEs MEs and EAs and appropriate registration authorities will 
accordingly need to be designated or established. It is envisaged 
that EAs whose purposes are exclusively charitable according to 
English law and which are established in England and Wales would 
be required to register with the Charity Commission and would be 
subject to charity law except where the Statute provided 
otherwise . 

Worker Participation 

20. The proposed Directives on worker participation , which form 
an integral part of all three Statutes, would require that none of 
the relevant bodies may be registered unless a system of 
information and consultation has been chosen which is in 
accordance with the provisions of the relevant Directive. 

21. The Directives envisage that national provisions concerning 

the participation of employees in the supervisory or 

administrative bodies of national companies may be applied where 

such provisions exist, and if the member state concerned so 

wishes. In all other cases, however, the member state in which an 

SCE, ME or EA has its registered office must ensure that the 

requirements laid down in the appropriate Directive are complied 
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with. However , in the case of the SCE Statute, the provisions of 
the accompanying Directive will not apply where the majority of 
the employees of an SCE are also members of it. 

22. To register as an SCE, ME or EA the executive committees of 
the founder entity, and representatives of employees of that 
entity, have to agree arrangements for informing and consulting 
employees. Where an EA is formed by natural persons, however, it 
will be those persons who lay down the arrangements. It will be 
necessary to submit a report to the general meeting of the entity 
called to approve the formation of the body in question (other 
arrangements will apply where agreement cannot be reached) . 

2 3 The Directives 1 ay down the minimum information and 
consultation rights to which employees of an SCE, ME or EA will 
be entitled. Employees will need to be informed and consulted on: 



i . 



any proposals which might significantly affect their 
interests ; 



ii. any question concerning conditions of employment; 



rn . a 



11 documents submitted to the general meeting; and 



iv . specified operations relating to substantial matters 
such as the closing or transferring of a large 
establishment, and/or other major organisational 
changes . 

24. The employees must be informed and consulted either within a 

separate committee representing the employees or within any other 
structure agreed between the executive committees of the founder 
entity and the employee representatives of that entity. However f 

a Member State may restrict this choice for an SCE, ME or EA with 
its registered office in the territory of that Member State. 

25. A simplified procedure can be agreed in SCEs , MEs or EAs 
which have fewer than 50 employees, provided that the information 

and consultation provisions described above are complied with. 
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The Directive also includes requirements on the election of 
employee representatives, and the provision of facilities. 

Timetable 

26. The proposals envisage that the Regulation and the Directive 
which make up each Statute would come into effect on 
1 January 1993 . Each Statute is being negotiated in turn, the 
Statute for co-operatives being taken first. 

The Government's Views 

27. The Government, while keeping an open mind, is doubtful about 
the need for these proposed Statutes. Although the Government 
agrees that organisations in the social economy sector should be 
free to take advantage of the Single Market, it is not clear that 
the relevant national bodies are experiencing difficulties in 
operating in more than one EC member state. One purpose of this 
consultation exercise is to discover whether, and to what extent, 
such difficulties do exist and to ask those affected whether they 
believe that these Statutes could provide a way of overcoming 
them . 

28. The creation of SCEs, MEs and EAs would necessitate UK 
legislation covering the registration and regulation of such 
entities. (Other Member States would also have to legislate on 
these and/or other aspects of the Statutes depending on the 
current provisions of their national law) . A significant body of 
law already exists governing the activities of analogous 
organisations in the United Kingdom; it will be essential to 
ensure that any new legislation does not undermine the present 
regulatory framework, provide loopholes for the unscrupulous, nor 
result in any detrimental effects on UK charities, voluntary 
organisations and mutual or co-operative institutions which do not 
choose to operate as SCEs, MEs or EAs. 

29. An important factor to consider with all the Statutes lies in 
the combination of their heavy reliance on national law and the 
diversity of bodies operating under the national law of the 
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various member states. There will therefore be significant 
differences between the laws governing SCEs, MEs and EAs formed in 
different member states. There will also be significant overlaps 
between the types of body which can form SCEs, MEs or EAs. 
Friendly societies, for example, can form any one of these 
organisations. These complexities are compounded by the use of 
terminology (such as 'association' and 'mutual society') which 
does not represent any defined concepts in UK law. 

30. The Government is in favour of employee involvement but is 
opposed to the compulsory worker participation provisions 
contained in the complementary Directives to the Statutes . The 
Government believes that, in the context of the economic and 
social traditions of the UK, any arrangements for worker 
participation are best decided on a voluntary basis between 
employers and employees . 

31. The Government remains to be convinced of the need for these 
Statutes, as outlined in paragraph 27 above. While it would not 
oppose their introduction in principle, it will endeavour to 
ensure that the proposals are improved so as to preclude any 
unnecessary regulation and facilitate adequate protection for 
those involved in, or dealing with, the proposed new entities. 
The Government will also try to ensure that the Statutes meet the 
needs of the sectors affected, particularly the members of co- 
operatives and mutual societies and the donors to, funders of .and 
beneficiaries of charitable and voluntary bodies. 

Comments Sought (to be sent to the address in paragraph 2) 

32. The Government would be interested in any comments on the 
proposals; in particular it would welcome views on some or all of 
the following points: 

(i) what advantages and disadvantages might the Statutes 

offer to co-operatives, mutual institutions and 
charitable and voluntary sector bodies as compared 
with existing legal forms? 
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(ii) 



( iii ) 

(iv) 



( v ) 



(vi) 



( vii ) 



( viii 



if you are already operating in more than one EC 
member state, what difficulties are you experiencing? 
If you do not currently operate in more than one 
member state, what difficulties do you perceive in 
doing so? In either case, do you think the Statutes 
would assist EC wide operations in practice, and if 
so, how? 

how likely is it that your organisation would want to 
take advantage of one of the Statutes? 

which Statute might organisations in your sector 
choose to use? Should there be any restriction on 
their right to choose between the three Statutes? 

to what extent would the European image of the SCE, 
ME or EA be seen as an advantage? Would this be 
undermined by the fact that those registered in 
different member states would be subject to different 
rules? 

do the Regulations offer sufficient legal certainty 
and clarity? In particular, what are your views on 
the drafting, which relies more on general statements 
and less on detailed requirements than law in the UK? 

what is your view of the extensive reliance on:- 

- existing and proposed Directives? 

- national implementation of such Directives? 

- other specified areas of national law? Where 
national law applies, do the proposals adequately 
determine which national law is applicable? 

) are the restrictions on the formation of an SCE, ME 
or EA necessary or desirable? 
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(ix) 

(X) 

(xi) 

(xii) 

( xiii ) 

( xiv) 

( xv ) 

( xvi ) 

( xvii ) 



if the conversion method of becoming an SCE, ME or EA 
were deleted from the Statutes, would this create any 
difficulties ? 

to what extent would the facility to carry out cross 
border mergers in forming an SCE, ME or EA be useful? 

do the proposals offer adequate protection to those 
involved in or dealing with any of the proposed new 
entities? 

do the proposals offer adequate protection for 
beneficiaries of, donors to, or funders of, 
charitable bodies? 

do the proposals offer adequate protection for 
members' rights? 

is it necessary or desirable that the new entities 
should be able to move their registered office from 
one member state to another? What safeguards should 
there be for members, creditors etc if the registered 
office is moved? 

what investigatory and supervisory powers should be 
applicable to the new entities? Do you have views on 
which supervisory body or bodies ought to regulate 
them? 

are the provisions relating to the powers, rights, 
obligations and liabilities of the executive 
committee or management, supervisory or 
administrative boards appropriate, necessary or 
desirable? 

are the accounting and audit provisions sufficient or 
appropriate? 
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(xviii) insolvency proceedings in relation to an SUE, ME or 
EA registered outside the UK would be subject to the 
laws of a foreign jurisdiction. Is this necessary or 

desirable? 

(xix) does the proposed regime adequately cater for EAs 
without a membership? 

(XX) it is not clear whether an unincorporated trust can 

take advantage of the Statute for an EA. Is it 
desirable that they should be able to do so? 

(xxi) would difficulties arise if an EA had to register as 
a company in the UK? 

(xxii ) do the proposals contain any unnecessary regulations? 

(xxiii) in what way could the proposals be made more useful 
or appropriate to organisations in your sector? 

(xxiv) what are your views on the proposed timescale (see 
paragraph 26) for bringing the Statutes into effect? 



Comments sought on the accompanying Directive 
participation 

(i) are the compulsory worker participation 

necessary or desirable? 



on worker 



provisions 



(ii) would the compulsory worker participation provisions 

be a decisive consideration in the formation of an 
SCE, ME or EA? 



Comments on these or any other aspects of the proposals are 
invited. While the Government will take into account the views 
expressed by interested parties, it will not be bound y ^ 
results of the consultation exercise, the purpose o 
inform the policymaking process. 
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21. 4. 92 



Official Journal of the European Communities 



No C 99/17 



Proposal for a Council Regulation on the statute for a European cooperative society 

(92/C 99/03) 



COM(9!) 273 final — SYN 383 



(Submitted by the Commission on 6 March 1992) 



THE COUNCIL OF THE EUROPEAN COMMUNITIES, 

Having regard to the Treaty establishing the European 
Economic Community, and in particular Article 100a 
thereof, 

Having regard to the proposal from the Commission, 

In cooperation with the European Parliament, 

Having iegard to the opinion of the Economic and 
Social Committee, 

Whereas the European Parliament adopted resolutions 
on 13 April 1983 on cooperatives in the European 
Community (') and on 9 July 1987 on the contribution 
of cooperatives to regional development ( 2 ); 

Whereas the Commission adopted a communication to 
the Council of 18 December 1989 ( 2 ); whereas the 
Economic and Social Committee gave its opinion on 
that communication on 19 September 1990 ( 4 ); 

Whereas the completion of the internal market means 
that there must be full freedom of establishment for all 
activities which contribute to the objectives of the 
Community, irrespective of the form taken by the body 
which carries them on; 

Whereas, therefore, the Community, which is con- 
cerned to respect equal terms of competition and to 
contribute to its economic development, should pro- 
vide cooperatives, which are a form of organization 
generally recognized in all Member States, with ade- 
quate legal instruments capable of facilitating the 
development of their transnational activities ; 

Whereas by attainment of their objectives and the form 
or their operations cooperatives play a full part in the 
life of the economy; 

Whereas the Statute for a European company, as prov- 
ided for in Regulation (EEC) No , . . ( 5 ), is not an 



(') OJ No C 128, 16. 5, 1983, p. 51. 

( : ) OJ No C 246, 14. 9. 1987, p. 94, 

(■) Businesses in the economie socials' sector — Europe’s 
frontier-free market: SEC(89) 2 ! 87 final, 18. 12. 1989 
H OJ No C 332, 31. 12. 1990, p. 81. 

( 5 ) OJ No L . . . 



instrument which is suited to the specific features of 
cooperatives; 



Whereas the European Economic Interest Grouping 
(EEIG), as provided for in Council Regulation (EEC) 
No 2137/85 ( 6 ), does allow undertakings to promote 
certain of their activities in common, while nevertheless 
preserving their independence, but it does not meet the 
specific requirements of cooperative enterprise; 



W r hereas respect for the principle of the primacy of the 
individual is reflected in the specific rules on member- 
ship, resignation and expulsion, where the one man, 
one vote rule is laid down and the right to vote is 
vested in the individual, with the implication that 
members cannot exercise any rights over the assets of 
the cooperative; 



Whereas cooperative societies are essentially groups of 
persons, operating in accordance with their own princi- 
ples, which are different from those applying to other 
businesses; 



Whereas cross-border cooperation between coopera- 
tives in the Community is currently hampered by legal 
and administrative difficulties which should be elimi- 
nated in a market without frontiers; 



Whereas the introduction of a European form of organ- 
ization which would be available to cooperatives, 
based on common principles but taking account of 
their specific features, should enable them to operate 
outside their own national borders in all or part of the 
territory of the Community; 



Whereas the essential aim of the legal rules governing 
the European cooperative society implies that such a 
cooperative may be set up by legal entities established 
under the laws of different Member States, or by trans- 
formation of a national cooperative into the new form, 
without first being wound up, so long as the coopera- 
tive has its registered office and central administration 



( 6 ) OJ No L 199, 31. 7. 1985, p. 1. 
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in the Community and an establishment or subsidiary 
in a Member State other than that in which it has its 
central administration; in this last case, the cooperative 
must engage in genuine and effecive cross-border activ- 
ity; 

Whereas cooperatives have a share capital, and may 
have among their members some who are also custo- 
mers or suppliers; whereas cooperatives may also have 
among their members a specified proportion of mem- 
bers who do not use their services, or of third parties 
who benefit by their activities or carry out work for the 
cooperative’s account; 

Whereas the rules on accounting are intended to ensure 
more effective management and to forestall any possi- 
ble difficulty; 

Whereas, on matters not covered by this Regulation, 
the provisions of the law of the Member States and of 
Community law are applicable, for example with 
regard to; 

— rules on employee involvement in the decision- 
making process, 

— employment law, 

— taxation law, 

— competition law, 

— intellectual and industrial property law, 

— rules on insolvency and suspension of payments; 

Whereas the application of this Regulation must be 
deferred so as to enable each Member State to incor- 
porate into its national law the provisions of Council 
Directive /EEC of supplementing the Statute 

for a European cooperative society with regard to the 
involvement of employees ( ! ) and to put in place in 
advance the necessary machinery for securing the for- 
mation and operation of European cooperative socie- 
ties having their registered office in its territory, so that 
the Regulation and the Directive may be applied con- 
comitantly; 

Whereas work on the approximation of national com- 
pany law has made substantial progress so that refer- 
ence may be made to certain dispositions made by the 
Member State where the European cooperative society 
has its registered office for the purpose of implement- 
ing directives on companies, by analogy for the Euro- 
pean cooperative society in areas where the functioning 
of the cooperative does not require uniform Com- 
munity rules, such dispositions being appropriate to the 
arrangements governing the European cooperative 
society; 

— Council Directive 68/15 1/EEC of 9 March 1968 
on coordination of safeguards which, for the pro- 



(') See page 37 of this Official Journal-Proposal. 
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tection of the interests of members and others, are 
required by Member States of companies within 
the meaning of the second paragraph of Article 58 
of the Treaty, with a view to making such safe- 
guards equivalent throughout the Community ( 2 ), 
as last amended by the Act of Accession of Spain 
and Portugal, 

— Council Directive 78/660/EEC of 25 July 1978 
based on Article 54 (3) (g) of the Treaty on the 
annual accounts of certain types of companies ( 3 ), 
as last amended by Directives 90/604/EEC ( 4 ) and 
90/605/EEC ( 5 ), 

— Council Directive 83/349/EEC of 13 June 1983 
based on Article 54 (3) (g) of the Treaty on consoli- 
dated accounts ( 6 ), as last amended by Directives 
90/604/EEC and 90/605/EEC, 

— Council Directive 84/253/EEC of 10 April 1984 
based on Article 54 (3) (g) of the Treaty on the 
approval of persons responsible for carrying out 
the statutory audits of accounting documents ( 7 ), 

— Council Directive 89/48/EEC of 21 December 

1988 on a general system for the recognition of 
higher-education diplomas awarded on completion 
of professional education and training of at least 
three years’ duration ( s ), 

— Council Directive 89/666/EEC of 21 December 

1989 concerning disclosure requirements in respect 
of branches opened in a Member State by certain 
types of company governed by the law of another 
State ( 9 ); 



Whereas the activities in the field of financial services 
and notably as they concern credit establishments and 
insurance enterprises have been the subject of legisla- 
tive measures pursuant to the following Directives: 

— Council Directive 86/635/EEC of 8 December 
1986 on the annual accounts and consolidated 
accounts of banks and other financial institutions 
( ,0 ), 

— Council Directive 89/646/EEC of 15 December 
1989 on the coordination of laws, regulations and 
administrative provisions relating to the taking up 
and pursuit of the business of credit institutions 
and amending Directive 77/780/EEC ( ll ); 

— Council Directive ../... / EEC on the coordina- 
tion of laws, regulations and administrative provi- 



(2) OJ No L 65, 14. 3. 1968, p. 8. 

0 OJ No L 222, 14. 8. 1978, p. 11. 

0 OJ No L 317, 16. 11. 1990, p. 57, 

0 OJ No L 317, 16. 11. 1990, p. 60, 

(«) OJ No L 193, 18. 7. 1983, p. 1. 

C) OJ No L 126, 12. 5. 1984, p. 20. 

0 OJ No L 19, 24. 1. 1989, p. 16. 
( 9 ) OJ No L 395, 30. 12. 1989, p. 36 

(>°) OJ No L 372, 31. 12. 1986, p. 1. 

(") OJ No L 386, 30. 12. 1989, p. 1. 

Digitisation Unit 



21. 4. 92 



Official Journal of the European Communities 



sions relating to direct insurance other than life 
insurance and amending Directives 73/239/EEC 
and 88/357/EEC; (i) 



Whereas this form of organization should be optional, 
HAS ADOPTED THIS REGULATION: 



TITLE 1 

GENERAL PROVISIONS 



CHAPTER I 

FORMATION OF THE EUROPEAN COOPERATIVE 

SOCIETY 

Article 1 

(Form of the European cooperative society) 

1. Cooperative societies may be formed throughout 
the Community in the form of a European cooperative 
society (SCE) on the conditions and in the manner set 
out in this Regulation. 

2. The capital of the SCE shall be divided into shares. 

3. The SCE shall have as its object to satisfy its mem- 
bers needs and to 'develop their activities, economic, 
social or both. 

4. The number of members and the capital of the SCE 
shall be variable. 

5. . The liability of the members for the debts and obli- 
gations of the SCE shall be limited to their shares in the 
capital. Its statutes may extend this liability to a multi- 
ple of the capital subscribed or to another stated 
amount. 

6. An SCE may not extend the benefits of its activi- 
ties to non-members or allow them to participate in its 
business, except where its statutes provide otherwise. 

7. An SCE shall have legal personality. It shall 
acquire it on the day of its registration in the Member 
State in which it has its registered office, in the register 
designated by that State in accordance with Article 5 



A rticle 2 

(Registered office) 

The registered office of an SCE shall be situated at the 
place specified in its statutes, which must be within the 
Community. It shall be the same as the place where the 
SCE has its central administration. 
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Article 3 

(Transfer of registered office) 



L The registered office of an SCE may be tranferred 
within the Community. Such transfer shall not result in 
the SCE being wound up or in the creation of a new 
legal person. 



2, Where the transfer of the registered office results in 
a change of the law applicable pursuant to Article 4(1) 
(b), a transfer proposal shall be published in accord- 
ance with Article 6. 



No decision to transfer may be taken for two months 
after publication of the proposal. Any such decision 
must be taken under the conditions laid down for the 
amendment ol the statutes. The transfer of the regis- 
tered office of the SuE and the resulting amendment to 
its statutes shall take effect from the date of registration 
for the SCE, in accordance with Article 5 (3), in the 
register for the new registered office. That registration 
may not be effected until evidence has been produced 
that the proposed transfer of the registered office has 
been published. 



3. I he removal of the SCE from the register for its 
previous registered office may not be effected until evi- 
dence has been produced that the SCE has been regis- 
tered in the register for its new registered office. 



4. The fact of the new registration and the fact of the 
termination of the old registration shall both be pub- 
lished in the Member States concerned, in accordance 
with Article 6. 



5 - The new registration of the registered office of the 
SCE may be relied on as against third parties from pub- 
lication. However, until the removal of the SCE from 
the register for its previous registered office has been 
published third parties may continue to rely on the old 
registered office unless the SCE proves that such third 
parties were aware of the new registered office. 
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Article 4 

(Applicable law) 

1. An SCE shall be governed: 

(a) — by the provisions of this Regulation, 

— where expressly authorized by this Regulation, 
by the provisions freely determined by the par- 
ties in the statutes of the SCE; 

failing this: 

(b) — by the provisions of the law governing cooper- 

ative societies in the Member State in which 
the SCE has its registered office, 

— by the provisions freely determined by the par- 
ties in the statutes of the SCE, in accordance 
with the same conditions as for cooperative 
societies governed by the law of the Member 
State in which the SCE has its registered office. 

2. Where a State comprises several territorial units, 
each of which has its own rules of law applicable to the 
matters referred to in paragraph 1, each territorial unit 
shall be considered a State for the purposes of identify- 
ing the law applicable under point (b) of paragraph 1. 

3. In each Member State and subject to the express 
provisions of this regulation, an SCE shall have the 
same rights, powers and obligations as a cooperative 
society formed under the law of the State in which the 
SCE has its registered office. 

4. The following shall apply to an SCE: 

— the provisions of Community law and national law 
adopted in conformity with them, 

and 

— in the absence of Community legislation, national 
provisions regulating access or the exercise of cer- 
tain activities such as credit or insurance. 



A rticle 5 

(Registration and disclosure requirements) 

1. The founder members shall draw up the statutes of 
the SCE in accordance with the provisions for the for- 
mation of cooperative societies laid down by the law of 
the State in which the SCE has its registered office. The 
statutes must at least be in writing and signed by the 
founder members. 



3. Member States shall designate the register in which 

SCEs must be registered and shall determine the rules 
governing it. They shall lay down the procedures for fil- 
ing the SCE’s statutes. No SCE may be registered until 
the measures required by Directive . /EEC [sup- 

plementing the Statute for a European cooperative 
society with regard to the involvement of employees] 
have been adopted. 

4. Member States shall take the measures required to 
ensure that the following documents and particulars 
are disclosed as provided for in paragraph 3: 

(a) the statutes of the SCE, any amendments to them, 
and the complete text of the statutes in its up-to- 
date form; 

(b) the opening or closing of any establishment; 

(c) the appointment, termination of office and particu- 
lars of the persons who either as a body constituted 
pursuant to law or as members of any such body: 

— are authorized to represent the SCE in dealings 
with third parties and in legal proceedings, 

— take part in the administration, supervision or 
control of the SCE; 

(d) at least once a year, the amount of the capital sub- 
scribed; 

(e) the balance sheet and the profit and loss account 
for each financial year; the document containing 
the balance sheet shall give particulars of the per- 
sons who are required by law to certify it; 

(0 any proposal to transfer the registered office as 
referred to in Article 3 (2); 

(g) the winding up and liquidation of the SCE and the 
decision to continue the SCE’s activities taken 
under Article 61 ; 

(h) any declaration of nullity of the SCE by a court; 

(i) the appointment of liquidators, particulars of such 
liquidators and their respective powers, the termi- 
nation of their office; 

O’) the conclusion of the liquidation of the SCE and 
the removal of the SCE from the register. 

5. If, prior to its acquisition of legal personality, steps 
have been taken in the name of an SCE and the SCE 
does not assume the obligations arising from those 
steps, the persons who took them shall be jointly and 
severally liable therefor, unless otherwise agreed. 



2. In those Member States whose legislation does not 
provide for any precautionary supervision, whether 
administrative or judicial, at the time of formation, the 
statutes shall be adopted by notarial act. The supervi- 
sory authority shall ensure that this act complies with 
the requirements for the formation of an SCE, and in 
particular those set out in Articles 1, 2, 9 and 10. 



Article 6 

(Publication of documents and particulars relating to 
the SCE in the Member States) 

1 . Member States shall ensure that the documents and 
particulars referred to in Article 5 (4) are published in 
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the appropriate official gazette in the Member State in 
which the SCE has its registered office, and shall deter- 
mine by which persons the disclosure formalities are to 
be carried out. Disclosure shall be effected by publica- 
tion either of an extract or of a reference to the entry in 
the register. 



Member States shall also ensure that anyone may con- 
sult the documents referred to in Article 5 (4) in the 
register referred to in Article 5 (3), and may obtain a 
copy of the whole or any part, by post if requested. 



Member States shall take the necessary measures to 
avoid any discrepancy between what is disclosed by 
publication and what appears in the register. However, 
in cases of discrepancy, the text published may not be 
relied on as against third parties; the latter may never- 
theless rely thereon, unless the SCE proves that they 
had knowledge of the text entered in the register. 

Member States may require payment of a fee for the 
services referred to in the preceding subparagraphs, but 
the fee may not exceed the administrative cost. 

2. The national rules adopted pursuant to Directive 
89/666/EEC shall apply to branches of an SCE 
opened in a Member State other than that in which it 
has its registered office. 



3. Documents and particulars may be relied on by the 
SCE as against third parties only after they have been 
disclosed in accordance with paragraph 1, unless the 
SCE proves that the third party had knowledge thereof. 
However, they may not be relied on in respect of tran- 
sactions which take place before the 16th day after 
publication as against third parties who prove that they 
could not have had knowledge thereof. 



4. Third parties may rely on any documents and parti- 
culars in respect of which the disclosure formalities 
have not yet been completed, save where non-disclo- 
sure causes them not to have effect. 



Article 7 

(Notice in the Official Journal) 



Member States shall ensure that a notice stating that an 
SCE has been registered or that the liquidation of an 
SCE has been concluded is published for information 
purposes in the Official Journal of the European Com- 
munities, stating the number, date and place of registra- 
tion of the SCE, the date and place of publication and 
the title of the publication, the address of the SCE and 
a summary of its objects, and that these particulars are 



forwarded to the Office for Official Publications of the 
European Communities within one month of the date 
of the publication in the official gazette of the Member 
State in which the SCE has its registered office under 
.Article 6 (1). 

Where the registered office of the SCE is transferred in 
accordance with Article 3 a notice shall be published 
containing the information provided for in the first par- 
agraph, together with that relating to the new registra- 
tion. 



Article 8 

(Particulars to be stated in the SCE’s documents) 

Letters and documents sent to third parties shall state 

legibly: 

(a) the name of the SCE, preceded or followed by the 
abbreviation SCE; 

(b) the place of the register in which the SCE is regis- 
tered in accordance with .Article 5 (3), and the num- 
ber of the SCE’s entry in that register; 

(c) the address of the SCE’s registered office; 

(d) the fact that the SCE is in liquidation or under the 
administration of the courts if that is so. 



Article 9 
(Formation) 

1. An SCE may be formed by any two or more of the 
legal entities formed under the law of a Member State 
which are listed in the Annex provided at least two of 
them have their registered office and central adminis- 
tration in different Member States. 

2. A cooperative society . which has been formed in 
accordance with the law of a member State and has its 
registered office and central administration in the 
Community may form an SCE by converting into SCE 
form if it has an establishment or subsidiary in a Mem- 
ber State other than that of its central administration, 
and can demonstrate that it is carrying on genuine and 
effective cross-border activities. 

Such conversion shall not result in the society being 
wound up or in the creation of a new legal person. 

The administrative or management board of such a 
society shall draw up a proposal for conversion cover- 
ing the legal and economic aspects of the conversion. 

The conversion to SCE form and the SCE’s statutes 
shall be approved by the general meeting in accordance 
with the requirements laid down for amendment of its 
statutes in Article 24. 
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Article 10 

(The statutes of the SCE) 

1. The statutes of the SCE must include: 

— the name of the SCE, preceded or followed by the 
abbreviation SCE, 

— a precise statement of the objects of the SCE, 

— the name, objects and registered offices of the 
founder members of the SCE, where these are legal 
entities, 

— the address of the SCE’s registered office, 

— the conditions and procedures for the admission, 
expulsion and resignation of members, 

— the rights and obligations of members, and the dif- 
ferent categories of member if any, and the rights 
and obligations of members in each category, 

— the nominal value of the shares and the amount of 
the capital, an indication that the capital is varia- 
ble, and the extent of the liability of members of 
governing bodies and officials, 

— the management structure, 

— the powers and responsibilities of each of the gov- 
erning bodies of the SCE, 

— provisions governing the appointment and removal 
of the members of the governing bodies, 

— the majority and quorum requirements, 

— a definition of the governing bodies, or members of 
those bodies, having authority to represent the SCE 
in dealings with third parties, 

— the conditions for the initiation of proceedings on 
behalf of the SCE under Article 47, 

• — the grounds for winding up. 

2. For the purposes of this Regulation the statutes of 

the SCE comprise both the instrument of incorporation 

and, where they are set out in a separate document, the 

SCE’s statutes properly so-called. 



Article 11 

(Acquisition of membership) 

1. The acquisition of membership in the SCE shall be 
subject to the approval of the management or adminis- 
trative board. Applications for admission shall be in 
writing, and shall include an undertaking to hold a 
stake in the capital and to accept the statutes without 
reservation. 

The statutes may provide that persons who do not 
expect to use the SCE’s services may be admitted as 



investor (non-user) members. The acquisition of such 
membership shall be subject to approval by the general 
meeting, to be decided by the majority required for 
amendment of the statutes. 

Members who are legal entities shall be deemed to be 
users by virtue or the fact that they represent their own 
members. 

2. In view of the special nature of the relationship 
between a cooperative society and its members, the sta- 
tutes may make admission subject to other conditions, 
in particular: 

— subscription of a minimum amount to the capital, 

— conditions related to the objects of the SCE. 

3. Except where the statutes provide otherwise, appli- 
cations for a supplementary stake in the capital shall 
also require the approval of the management or admin- 
istrative board. 

4. An alphabetical index of all members holding 
shares shall be kept at the registered office of the SCE, 
showing their addresses and the number and class, if 
any, of the shares they hold. Any interested party may 
inspect the index on request, and may obtain a copy of 
the whole or any part at a price not exceeding the 
administrative cost thereof. 

5. Any transaction which affects the manner in which 
the capital is ascribed or allotted, or increased or 
reduced, shall be entered on the index of members 
referred to in paragraph 4 no later than the month fol- 
lowing that in which the change occurs. 

6. The transactions referred to in paragraph 5 shall 
not take effect with respect to the SCE or third parties 
until they are entered on the index referred to in para- 
graph 4. 

7. The holders of the shares affected shall on requesi 
be given a written statement certifying that the change 
has been entered. 



Article 12 

(Loss of membership) 

1. Membership shall be lost: 

— upon resignation, 

— upon expulsion, 

— upon assignment of all shares held, where this 
authorized by the statutes, 

— upon winding up in the case of a legal entity, 

— and in any other cases provided for in the statub 
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2 ‘ The decision to expel a member shall be taken by 
the administrative or management body, after the merri- 
er has been heard. The member may appeal against 
the decision to the general meeting. 



Article 14 

(Minimum capital) 



j Where a legal entity is wound up, its membership 
shall terminate at the end of the financial year in which 
it took place, unless the statutes provide otherwise. 



4. Shares may be assigned or sold with the agreement 
either of the general meeting or of the management or 
administrative body, and in accordance with the sta- 
tutes. 



The SCE may not subscribe for its own shares, pur- 
chase them or accept them as security, either directly or 
through a person acting in his own name but on behalf 
of the SCE. 



However, the SCE’s own shares may be accepted as 

security in the ordinary transactions of credit institu- 
tions. 



1. The. capital of the SCE shall be denominated in 
ecus or in national currency. 

\ d"d e ca Pital of an SCE shall amount to not less 
than ECU 100 000 or the equivalent in national cur- 
rency. 

3. The statutes shall lay down a sum below which the 
capital may not be allowed to fall as a result of the 
withdrawal of the capital previously subscribed by 
members who resign or are expelled. 

4. The sum referred to in paragraph 3 shall be no less 
than the sum laid down by the law of the Member State 
m which the SCE has its registered office, and, failing 
any such legal provision, no less than one tenth of the 
highest figure reached by the capital since the SCE was 
formed. In no case may it be less than the sum required 
by paragraph 2. 



Article 13 

(Financial entitlements of members in the event of 
resignation or expulsion) 

1 • . Except where shares are assigned, loss of member- 
ship shall entitle the member to repayment of the capi- 
ta! he has subscribed, reduced in proportion to any 
losses charged against the capital of the SCE. 



The statutes may provide that a member leaving the 
SCE shall be entitled to a payment in proportion to his 
share in the capital from a reserve established for the 
purpose. 



- The value of shares shall be calculated by reference 
to the balance sheet for the financial year in which the 
entitlement to repayment arose. 



3. The statutes shail lay down the time in which 
repayment is to be made. 



4, Paragraphs 1 , 2 and 3 shall apply where only a part 
of a member’s shareholding is to be repaid. 

5, A member who has left the SCE or who has exer- 
cised his entitlement to partial repayment shall con- 
tinue to be bound by all the obligations towards the 
SCE and towards third parties which were incumbent 
upon him at the end of the financial year by reference 
to which his entitlements were calculated, up to his pre- 
vious shareholding and any sums received from the 
reserves, until the approval of the accounts of the fifth 
financial year following the financial year of reference. 



Article 15 

(Capital of the SCE) 

1. The capital of the SCE shall be represented by the 
members’ shares referred to in paragraphs 3 and 4, 
denominated in ecus or in national currency, and, 
where appropriate, by other forms of own capital and 
quasi-equity. More than one class of share may be 
issued. 



The statutes may provide that different classes of share 
are to carry different entitlements with regard to the 
distribution of surpluses. Shares carrying the same enti- 
tlements shall constitute one class. 

2. Shares must be held by named persons. The nom- 
inal value of shares in a single class shall be identical, 
it shall be laid down in the statutes. Shares may not be 
issued at a price lower than their nominal value. 

3. Shares issued for cash must be paid up on the day 
of the subscription to not less than 25 % of their nom- 
inal value. The balance must be paid up within a 
period of no more than five years. 

4. Shares issued otherwise than for cash must be fully 
paid up at the time of subscription, 

5. The statutes shall lay down the minimum number 
of shares which must be subscribed for in order to qual- 
ify for membership, and may lay down the maximum 
proportion of the capita! which any one member is 
entitled to hold. 

6. The capital shall be variable. It may be increased 
by successive subscriptions by members or on the 



Printed image digitised by the University of Southampton Library Digitisation Unit 



No C 99/24 



Official Journal of the European Communities 



21. 4, 92 



admission of new members, and it may be reduced by 
the total or partial repayment of subscriptions, subject 
to Article 14 (2). 

Variations in the amount of the capital shall not require 
amendment of the statutes or disclosure. 

When it considers the accounts for the financial year, 
the general meeting shall by resolution record the 
amount of the capital at the end of the Financial year 
and the variation by reference to the preceding finan- 
cial year. 

The capital may be increased by the capitalization of 
all or part of the reserves available for distribution, by 
decision of the general meeting, in accordance with the 
quorum and majority requirements for an amendment 
of the statutes. 

7. The nominal value of shares may be increased by 
consolidating the shares issued. Where such an increase 
necessitates a call for supplementary payments from 
the members under provisions laid down in the sta- 
tutes, the decision shall be taken by the general meet- 
ing, in accordance with the quorum and majority 
requirements for an amendment of the statutes. 

Members voting against the decision may exercise their 
right to resign, in which case their shares shall be repaid 
in accordance with Articles 13(1) and 14 (3). 

8. The nominal value of shares may be reduced by 
subdividing the shares issued. 



CHAPTER II 
GENERAL MEETING 

Article 16 
(Competence) 

The general meeting shall decide on; 

(a) matters for which it has sole responsibility under 
this Regulation ; 

(b) matters for which the management board, supervi- 
sory board or administrative board does not have 
sole responsibility as a result of : 

— this Regulation, 

— Directive /EEC [supplementing the 

Statute for a European cooperative society 
with regard to the involvement of employees], 

— the law of the State where the SCE has its 
registered office, 

— the statutes of the SCE. 



Article 1 7 

(Holding of genera! meeting) 

1. A general meeting shall be held at least once a 
year, not later than six months after the end of the 
SCE’s financial year. 

2. General meetings may be convened at any time by 
the management board or the administrative board. 
The management board is bound to convene the gen- 
eral meeting at the request of the supervisory board. 

3. The agenda for the general meeting held after the 
end of the financial year shall include at least the 
approval of the annual accounts and of the appropria- 
tion of the profit or treatment of the loss and the 
approval of the annual report referred to in Article 46 
of Directive 78/660/EEC, to be submitted by the man- 
agement or administrative board. 

4. The statutes of an SCE with a management board 
and a supervisory board may provide that a decision on 
approval of the annual accounts is to be taken jointly 
by the two boards in separate votes, and that the gen- 
eral meeting is to pass a resolution only if the boards 
are unable to reach agreement. 



Article 18 

(Meeting called by a minority of members) 

1. Not less than 25 % of the members of the SCE, 
which proportion may be reduced by the statutes, may 
request that the general meeting be convened and its 
agenda set. 

2. The request for a meeting shall give the reasons for 
convening it and the items to be included on the 
agenda. 

3. If, following a request made under paragraph 1, the 
necessary steps have not been taken within one month, 
the court or competent authority within the State where 
the SCE’s registered office is situated may order the 
convening of a general meeting or authorize either the 
members who have requested it or their representative 
to convene the meeting. 

4. A general meeting may during a meeting decide 
that a further meeting be convened and set the date and 
the agenda. 

Article 19 

(Notice of meeting) 

1. The general meeting shall be convened: 

— by a notice published in the national gazette 
appointed by the Member State in which the SCE 
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has its registered office in accordance with Article 3 
(4) of Directive 68/151/EEC, 

by a notice published in one or more newspapers 
with a large circulation in the Member States, 

— or by a notice in writing sent to every member of 
the SCE by any available means. 

2, The notice calling the general meeting shall contain 
the following particulars, at least: 

— the name and the registered office of the SCE, 

— the place and date of the meeting, 

the type of general meeting (ordinary, extraordi- 
nary or special), 

a statement of the formalities, if any, prescribed by 
the rules for attendance at the general meeting and 
for the exercise of the right to vote, 

— the agenda, showing the subjects to be discussed 
and the proposals for resolutions. 

3. The period between the date of publication of the 
notice or the date of dispatch of the communication 
referred to in paragraph 1 and the date of the opening 
of the general meeting shall be not less than 30 days. 



4. The statutes may permit postal voting, in which 
case they shall lay down the necessary procedures. 



Article 22 
(Voting rights) 

1. Each member of the SCE shall have one vote, irres- 
pective of the number of shares he holds. 

2. The statutes may allow members to have more than 
one vote. The statutes shall, in that event, lay down the 
circumstances in which a member may have more than 
one vote; this must depend on the measure to which 
the member takes part in the SCE’s activities. The sta- 
tutes must lay down limits on the number of votes 
w’hich may be cast by a single member and the number 
ot other members for whom a member may act as 
proxy. 

3. Members who do not expect to use the services of 
the SCE (‘non-user’ members) may together have vot- 
ing rights amounting to no more than one third of those 
of all the members. 



Article 23 
(Rules of conduct) 



Article 20 

(Addition of items to the agenda) 

Not less than 25 % of the members of the SCE, which 
proportion may be reduced by the statutes, may, within 
ten days of receipt of the notice convening a general 
meeting, request the addition of one or more items to 
the agenda. 



Article 21 

(Attendance and proxies) 

1. Only members shall be entitled to speak and vote 
at the general meeting. 

2. Members of the management board, authorized 
representatives acting for the holders of non-voting, 
shares, members of the administrative board to whom 
management responsibilities have been delegated and 
salaried managers may attend the general meeting, and 
shall be entitled to speak but not to vote unless they are 
members of the SCE. 



3. Persons entitled to vote shall be entitled to appoint 
a proxy to represent them at the general meeting in 
accordance with procedures to be laid down in the sta- 
tutes. 



The detailed rules governing the conduct of general 
meetings shall be laid down in the statutes. 



Article 24 

(Right to information) 

L Every member who so requests at a general meet- 
ing shall be entitled to obtain information from the 
management or administrative board on the affairs of 
the SCE arising from items on the agenda or concern- 
ing matters on which the general meeting may take a 
decision in accordance with Article 25 (2). 

2. The management or administrative board may 
refuse to supply such information only where: 

— it would be likely to be seriously prejudicial to the 
SCE, 

— - its disclosure would be incompatible with a legal 
obligation of confidentiality. 

3. A member to whom information is refused may 
require that his question and the grounds for refusal be 
entered in the minutes of the general meeting. 

4. A member to whom information is refused may 
challenge the validity of the refusal in the court within 
whose jurisdiction the SCE has its registered office. 
Application to the court shall be made within two 
weeks of the closure of the general meeting. 
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5. In particular, before the general meeting that fol- 
lows the end of the financial year members may exam- 
ine any accounting documents that must be drawn up 
in accordance with the national measures adopted pur- 
suant to Directives 78/660/EEC and 83/349/EEC 



Article 25 
(Decisions) 

1. The general meeting shall not pass any resolution 
concerning items which have not been communicated 
or published in accordance with Article 19 (2). 

2. Paragraph 1 shall not apply when all the members 
are present or represented at the general meeting and 
no member objects to the matter in question being dis- 
cussed. 

3. The statutes shall lay down the quorum and major- 
ity requirements which are to apply to ordinary general 
meetings. 

4. The calculation of votes cast shall not include 
abstentions or spoilt or blank votes. 

5. A general meeting may amend the statutes the first 
time it is convened only if the members present or 
represented represent at least half of the number of 
members on the date the general meeting is convened, 
and the second time it is convened only if they make 
up or represent at least one quarter of that number. At 
least two thirds of the votes of the members present or 
represented must be cast in favour. A general meeting 
may pass a resolution to wind up the SCE only in 
accordance with the same requirements. 

The third time the meeting is convened no quorum 
shall be necessary. 

The general meeting shall act by majority of the votes 
held by the members present or represented. 



Article 26 
(Minutes) 

1. Minutes shall be drawn up for every general meet- 
ing. The minutes shall contain the following particu- 
lars: 

— the place and date of the meeting, 

— the resolutions passed, 

— the result of the voting. 

2. There shall be annexed to the minutes the attend- 
ance list, the documents relating to the convening of 



the genera! meeting, and the reports submitted to the 
members on the items on the agenda. 

3. The minutes and the documents annexed thereto 
shall be retained for at least five years. A copy of the 
minutes and the documents annexed thereto may be 
obtained by any member, free of charge, upon request. 



Article 27 

(Actions to have resolutions of general meeting declared 

void) 

1. Resolutions of the general meeting may be 
declared void on the grounds that they infringe this 
Regulation or the statutes of the SCE in the following 
manner: 

— an action for such a declaration may be brought by 
any member provided he can show that he has an 
interest in having the infringed provision observed, 

— the action for such a declaration shall be brought 
within three months before the court within whose 
jurisdiction the SCE has its registered office; the 
procedure in the action shall be governed by the 
law of the State in which the SCE has its registered 
office, 

— having heard the SCE, the court may suspend 
application of the contested resolution; it may also 
require the applicant to lodge security for the dam- 
age which may result from the suspension of appli- 
cation of the resolution, if the application is ulti- 
mately dismissed as inadmissible or unfounded, 

— judgments declaring a resolution void or ordering 
that its application be suspended shall be effective 
erga omrtes, without prejudice to claims on the 
SCE acquired in good faith by third parties, 

2. Decisions of a court declaring a resolution of the 
general meeting void or non-existent shall be the sub- 
ject of disclosure in accordance with Article 6. 



Article 28 

(Sectional meetings) 



Where the SCE carries on several distinct activities, or 
where it has several establishments, or where its activi- 
ties span more than one territorial unit, or where it has 
more than 500 members, the statutes may provide for 
the holding of sectional meetings to consider the same 
agenda separately before the general meeting is held. 
These meetings shall elect delegates, who shall in their 
turn be convened as the general meeting. The statutes 
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shall lay down the division into sections, the number of 
delegates for each section, and the procedures to be fol- 
lowed. 



Article 29 

(Resolutions adversely affecting the rights of a class of 

member) 

Where a resolution of the general meeting would 
adversely affect the rights of a particular class of mem- 
ber, it must be approved by those members by a separ- 
ate vote, to which the voting rules referred to in Article 
22 shall apply mutatis mutandis. 

Where the statutes are to be amended in a way which 
adversely affects a particular class of member, those 
members shall vote according to the majority rules 
referred to in Article 25 (5). 



CHAPTER III 

MANAGEMENT, SUPERVISORY AND 
ADMINISTRATIVE BODIES 

Article 30 
(Structure) 

Under the conditions laid down by this Regulation the 
statutes of the SCE shall organize the structure of the 
SCE either according to a two-tier system (management 
board and supervisory board) or according to a one-tier 
system (administrative board). A Member State may, 
however, require that SCEs having their registered off- 
ice on its territory adopt either the two-tier or the one- 
tier system as it shall determine. 



Section I 
Two-tier system 
Subsection 1 
Management board 
Article 31 

(Functions of the management board; appointment of 

members) 

1. The management board shall manage the SCE. The 
member or members of the management board shall 
have the power to represent the SCE in dealings with 
third parties and in legal proceedings in accordance 
with the measures adopted pursuant to Directive 68/ 
151/EEC by the Member State in which the SCE has 
its registered office. 



2. The member or members of the management board 
shall be appointed and removed by the supervisory 
board. 

3. No person may at the same time be a member of 
the management board and of the supervisory board. 

However, the supervisory board may nominate one of 
its members to exercise the function of member of the 
management board in the event of a vacancy. During 
such a period the function of the person concerned as 
member of the supervisory board shall be suspended. 

4. The number of members of the management board 
shall be laid down in the statutes of the SCE. 



Article 32 

(Chairmanship, convening of meetings) 

1. The statutes may provide that the management 
board is to elect a chairman from among its members. 

2. Meetings of the management board shall be con- 
vened in accordance with the statutes of the SCE or the 
rules of procedure of the board. In any event any mem- 
ber of the board may convene a meeting where urgency 
requires, stating his reasons. 



Subsection 2 

Supervisory board 
Article 33 

(Functions of the supervisory board; appointment of 

members) 

1. The supervisory board shall supervise the duties 
performed by the management board. It may not itself 
exercise the power to manage the SCE. The supervisory 
board may not represent the SCE in dealings with third 
parties. It shall represent the SCE in dealings with 
members of the management board, or one of them, in 
respect of litigation or the conclusion of contracts. 

2. The members of the supervisory board shall be 
appointed and removed by the general meeting. How- 
ever, the members of the first supervisory board may be 
appointed in the statutes. This provision shall apply 
without prejudice to national law permitting a minority 
of shareholders to appoint some of the members of a 
board. 

3. The number of members of the supervisory board 
shall be laid down in the statutes. A Member State 
may, however, stipulate the number of members of the 
supervisory board for SCEs registered in its territory. 
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Article 34 

(Right to information) 

1. The management board shall report to the supervi- 
sory board at least once every three months on the pro- 
gress and foreseeable prospects of the SCE’s affairs, 
taking particular account of any information relating to 
undertakings controlled by the SCE that may signifi- 
cantly affect the progress of the SCE. 

2. The management board shall communicate to the 
supervisory board without delay any information which 
may have an appreciable effect on the SCE. 

3. The supervisory board may at any time require the 
management board to provide information or a special 
report on any matter concerning the SCE. 

4. The supervisory board may undertake all investiga- 
tions necessary for the performance of its duties. It may 
appoint one or more of its members to carry out this 
task and may call in the help of experts. 

5. Each member of the supervisory board shall be 
entitled to examine all information communicated by 
the management board to the supervisory board. 



Article 35 

(Chairmanship, calling of meetings) 

1. The supervisory board shall elect a chairman from 
among its members. 

2. The chairman shall convene a meeting of the 
supervisory board under the conditions laid down in 
the statutes, on his own initiative, or at the request of at 
least one third of the members of the supervisory 
board, or at the request of the management board. The 
request must indicate the reasons for calling the meet- 
ing. If no action has been taken in respect of such a 
request within 15 days the meeting of the supervisory 
board may be called by those who made the request. 



Section 1 1 
The one-tier system 

Article 36 

(Functions of the administrative board; appointment of 

members) 

l, The administrative board shall manage the SCE. 
The member or members of the administrative board 
shall have the power to represent the SCE in dealings 
with third parties and in legal proceedings in accord- 



ance with the measures adopted pursuant to Directive 
68/ 15 1/EEC by the Member State in which the SCE 
has its registered office. 

2. The administrative board shall have at least three 
members within limits fixed by the statutes. Non-user 
members may be appointed to the administrative 
board, but may not form a majority. 

3. The administrative board may delegate to one or 
more of its members the power of management. It may 
also delegate certain management responsibilities to 
one or more persons not members of the board; such 
management responsibilities may be revoked at any 
time. The statutes, or if the statutes are silent, the gen- 
eral meeting shall lay down the conditions within 
which such delegation shall operate. 

4. The member or members of the administrative 
board shall be appointed and removed by the general 
meeting. 



Article 37 

(Holding of meetings and right to information) 

1. The management board shall meet at least once 
every three months, at intervals laid down by the sta- 
tutes, to discuss the progress and foreseeable prospects 
of the SCE’s affairs, taking particular account of any 
information relating to undertakings controlled by the 
SCE that may significantly affect the progress of the 
SCE. 

2. The administrative board shall meet to deliberate 
on the operations referred to in Article 43. 

3. Each member of the administrative board shall be 
entitled to examine all reports, documents and infor- 
mation supplied to the board concerning the matters 
referred to in paragraph 1. 



Article 38 

(Chairmanship, calling of meetings) 

1. The administrative board shall elect a chairman 
from among its members. 

2. The chairman shall convene a meeting of the 
administrative board under the conditions laid down in 
the statutes, either on his own initiative or at the 
request of at least one third of the members. The 
request must indicate the reasons for calling the meet- 
ing. If the request is not satisfied within 15 days the 
meeting of the administrative board may be called by 
those who made the request. 
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Section I II 

Rules common to the one-tier and two-tier board systems 

Article 39 
(Term of office) 

1. Members of the governing bodies shall be 
appointed for a period laid down in the statutes not 
exceeding six years. 

2. Board members may be reappointed one or more 
times for the period laid down in accordance with para- 
graph 1. 



Article 40 

(Conditions of membership) 

1. The statutes of the SCE may permit a legal person 
or any other legal entity to be a member of a board, 
provided that the law of the State in which the SCE has 
its registered office does not provide otherwise in res- 
pect of domestic cooperative societies. 

That legal person or other legal entity shall designate a 
natural person as its representative to exercise its func- 
tions on the board in question. The representative shall 
be subject to the same conditions and obligations as if 
he were personally a member of the board. 

2. No person may be a member of a management, 
supervisory or administrative board nor a representa- 
tive of a member within the meaning of paragraph 1, 
nor have conferred on him powers of management or 
representation, w'ho: 

— under the law applicable to him, or 

— under the law of the State in which the SCE has its 
registered office, or 

— as a result of a judicial or administrative decision 
delivered or recognized in a Member State, 

is disqualified from serving on the management, super- 
visory or administrative board of any legal person. 



Article 4! 

(Rules of procedure) 

Each governing body may draw up rules of procedure 
under the conditions laid down by the statutes of the 
SCE. Any member of the SCE or competent authority 
may consult those rules of procedure at the registered 
office of the SCE. 



Article 42 

(Power of representation; liability of the SCE) 

1. Where the authority to represent the SCE in deal- 
ings with third parties, in accordance with Articles 31 
(1) and 36 (1), is conferred on two or more members of 
governing bodies, those persons shall exercise that 
authority collectively. 

2. However, the statutes of the SCE may provide that 
the SCE shall be validly bound either by each of the 
members acting individually or by two or more of them 
acting jointly. Such a clause may be relied upon against 
third parties where it has been disclosed in accordance 
with Article 6. 



3. Acts performed by members of the governing bod- 
ies of the SCE shall bind the SCE vis-a-vis third parties, 
even where the acts in question are not in accordance 
with the objects of the SCE, providing they do not 
exceed the powers conferred on them by law or which 
the law allows to be conferred on them. 



However, Member States may provide that the SCE 
shall not be bound where such acts are outside the 
objects of the SCE, if it proves that the third party 
knew that the act was outside those objects or could 
not in view of the circumstances have been unaware of 
it; disclosure of the statutes shall not of itself be suffi- 
cient proof thereof. 

4. The appointment, termination of office and parti- 
culars of the persons who may represent an SCE must 
be disclosed in accordance with Article 6. The informa- 
tion disclosed must state whether these persons are 
authorized to bind the SCE individually or whether 
they must act jointly. 



Article 43 

(Operations requiring authorization) 

1. The following operations shall require the authori- 
zation of the supervisory board or the deliberation of 
the administrative board: 

(a) any investment project requiring an amount more 
than the percentage of subscribed capital fixed in 
accordance with (e); 

(b) the setting up, acquisition, disposal or closing 
down of undertakings, establishments or parts of 
establishments where the purchase price or dis- 
posal proceeds account for more than the percen- 
tage of subscribed capital fixed in accordance with 
(e); 
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(c) the raising or granting of loans, the issue of debt 
securities and the assumption of liabilities of a 
third party or suretyship for a third party where the 
total money value in each case is more than the 
percentage of subscribed capital fixed in accord- 
ance with (e); 

(d) the conclusion of supply and performance con- 
tracts where the total turnover provided for therein 
is more than the percentage of turnover for the pre- 
vious financial year fixed in accordance with (e); 

(e) the percentage referred to in (a) to (d) shall be 
determined by the statutes of the SCE. It shall not 
be less than 5 nor more than 25 %. 



2. The statutes of the SCE may provide that para- 
graph 1 shall also apply to other types of decisions. 



3. A Member State may determine the categories of 
operation referred to in paragraph 1 for SCEs registered 
in its territory under the same conditions as those 
applying to cooperative societies governed by the law 
of that State. 



4. A Member State may provide that the supervisory 
or administrative board of SCEs registered in its terri- 
tory may itself make certain categories of operation 
subject to authorization or deliberation under the same 
conditions as those applying to cooperative societies 
governed by the law of that State. 



Article 44 



(Rights and obligations) 



1. Within the scope of the functions attributed to 
them by this Regulation each of the members of a 
board shall have the same rights and obligations as the 
other members of the board of which he is a member. 



2. All board members shall carry out their functions 
in the interests of the SCE, having regard in particular 
to the interests of the members and the employees. 



3. All board members shall exercise a proper discre- 
tion, even after they have ceased to hold office, in res- 
pect of information of a confidential nature concerning 
the SCE. 



Article 45 

(Conduct of business on boards) 

1. Boards of the SCE shall conduct business under 
the conditions and in the manner set out in the statutes 
of the SCE. 

Where the statutes are silent, a board shall not conduct 
business validly unless at least half of its members are 
present at the discussions. Decisions shall be taken by 
majority of the members present or represented. 

2. The chairman of each board shall have a casting 
vote in the event of a tie. 



Article 46 
(Civil liability) 

1. Members of the management, supervisory or 
administrative board shall be liable for loss or damage 
sustained by the SCE as a result of breach of the obli- 
gations attaching to their functions. 

2. Where the board concerned is composed of more 
than one member, all the members shall be jointly and 
severally liable for loss or damage sustained by the 
SCE; however, a member may be relieved of liability if 
he can prove that he is not in breach of the obligations 
attaching to his functions. 



Article 47 

(Proceedings on behalf of the SCE) 

1. The general meeting, by a majority of the votes of 
the members present or represented, shall take the deci- 
sion to initiate proceedings, in the name and on behalf 
of the SCE, to establish liability under Article 46 (1). 

The general meeting shall appoint a special representa- 
tive to conduct the action. 

2. Not less than one fifth of the members may like- 
wise decide to initiate proceedings to establish liability 
in the name and on behall of the SCE. They shall 
appoint a special representative to conduct the action. 



Article 48 

(Limitation of actions) 

No proceedings on the SCE’s behalf to establish liabil- 
ity may be initiated more than five years after the act 
giving rise to loss or damage. 



Printed image digitised by the University of Southampton Library Digitisation Unit 



21. 4. 92 



Official Journal of the European Communities 



No C 99/31 



CHAPTER IV 



CAPITAL, OWN FUNDS AND BORROWING 



Article 49 

(Holders of non-voting shares) 



1. The statutes may provide for the issue of shares 
whose holders are to have no voting rights, to be sub- 
scribed for by members or by non-members interested 
in the progress of the SCE. 



2. Holders of shares which do not carry voting rights 
may be given special advantages. 



3. The total nominal value of such shares held may 
not exceed a figure laid down in the statutes. 



4. fhe statutes must include provisions ensuring that 
the interests of holders of non-voting shares can be 
represented and defended. 



In particular, the statutes shall provide for special 
meetings of such shareholders. Before any decision of 
the general meeting is taken, a special meeting may 
state its opinion, which shall be brought to the atten- 
tion of the general meeting by the representatives 
which the special meeting appoints. 



This opinion shall be recorded in the minutes of the 
genera! meeting. 



Article 50 

(Non-user investor members) 

Where the statutes authorize persons who do not expect 
to use the SCC's services to subscribe for voting shares, 
the statutes may lay down special provisions for the 
benefit of such non-user members with regard to the 
distribution of surpluses. 



A rticle 5 1 
(Financing) 



An SCE may make use of all forms of financing in the 
State in which it has its registered office under the same 
conditions as those applying to the legal entities which 
founded it, 
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Article 52 
(Dividend) 

The statutes may provide for the payment of a dividend 
to members in proportion to their business with the 
SCE, or the services they have performed for it, in 
accordance with the law governing cooperative socie- 
ties in the State in which the SCE has its registered off- 
ice. 



Article 53 
(Legal reserve) 

1 . The statutes shall provide for the mode of applica- 
tion of the surplus for each financial year. 

2. Where there is a surplus the statutes shall require 
the establishment of a legal reserve funded out of the 
surplus before any further allocation. 

Until such time as the legal reserve is equal to the capi- 
tal of the SCE, the amount allocated to it may not be 
less than 15 % of the surplus. 

3. Members leaving the SCE shall have no claim 
against the sums thus allocated to the legal reserve. 



Article 54 

(Allocation of the available surplus) 

1. The balance of the surplus after deduction of the 
allocation to the legal reserve and of any sums paid out 
in dividends, with the addition of any surpluses carried 
over from previous years, shall constitute the surplus 
available for distribution. 



2. The genera! meeting which considers the accounts 
for the financial year may allocate the surplus in the 
order and proportions laid down by the statutes, and in 
particular: 

— carry them forward to the next account, 

— appropriate them to any ordinary or extraordinary 
non-statutory reserve fund, 

— provide a return on paid-up capital and own funds 
and quasi-equity, payment being made in cash or 
shares. 



3. The statutes may also prohibit any distribution. 



to ry Digitisation Unit 



No C 99/32 



Official Journal of the European Communities 



21. 4. 92 



CHAPTER V 

ANNUAL ACCOUNTS, CONSOLIDATED ACCOUNTS 
AND AUDITING 

Article 55 

(Preparation of annual accounts and consolidated 
accounts) 

1. For the purposes of drawing up its annual accounts 
and its consolidated accounts if any, including the 
annual report accompanying them and their auditing 
and publication, the SCE shall be subject to the mea- 
sures adopted in the State in which it has its registered 
office pursuant to Directives 78/660/EEC and 83/ 
349/EEC. 

2. The SCE may draw up its annual accounts, and its 
consolidated accounts if any, in ecus. In this event the 
bases of conversion used to express in ecus those items 
included in the accounts which are or were originally 
expressed in another currency must be disclosed in the 
notes to the accounts. 



Article 56 
(Auditing) 

The annual accounts of the SCE, and its consolidated 
accounts, if any, shall be audited by one or more per- 
sons authorized to do so in the Member State in which 
the SCE has its registered office in accordance with the 
measures adopted in that State pursuant to Directives 
84/253/EEC and 89/48/EEC. Those persons shall also 
verify that the annual report is consistent with the 
annual accounts, and the consolidated accounts if any, 
for the same financial year. 



A rticle 5 7 

(Internal audit body) 

The statutes may provide for the establishment of an 
internal body whose members, elected from among the 
members of the SCE, shall be responsible for auditing 
the SCE’s accounts and monitoring its management on 
a continuous basis. They shall report on their activities 
each year to the general meeting. Where the law of the 
State in which the SCE has its registered office requires 
that the accounts of cooperative societies be audited by 
persons outside the society, an internal audit body can- 
not replace the persons provided for by law. 



Article 58 

(System of auditing) 

1. An SCE must accept and submit to a system of 
auditing where the law of the State in which the SCE 



has its registered office requires such a system for all 
cooperatives covered by the law of that State. 

2. In Member States where the law governing 
national cooperative societies requires an audit by one 
or more audit bodies, those bodies shall be authorized 
to audit the consolidated accounts provided the parent 
society has its registered office in one of those States. 



Article 59 

(Disclosure of accounts) 

The annual accounts, the consolidated accounts if any, 
duly approved, and the annual report and audit report 
shall be disclosed in accordance with the measures 
adopted by the Member State in which the SCE has its 
registered office pursuant to Article 3 of Directive 68/ 
151/EEC. 



Article 60 

(Credit or financial institutions and insurance 
undertakings) 

SCEs which are credit or financial institutions or insur- 
ance undertakings shall comply, as regards the draw- 
ing-up, auditing and disclosure of annual accounts and 
consolidated accounts, with the rules laid down by the 
measures adopted in the Member State in which the 
SCE has its registered office pursuant to Directive 86/ 
635/EEC, or, as the case may be, pursuant to Council 
Directive .../... /EEC of . . . [on the annual accounts 
and consolidated accounts of insurance undertakings] 
(')• 



CHAPTER VI 

WINDING UP AND LIQUIDATION 
Section I 
Winding up 
Article 61 

(Winding up by the general meeting) 

l. An SCE may be wound up by a decision of the 
general meeting ordering its winding up, taken in 
accordance with the rules laid down in Article 25 (5). 

However, the general meeting may decide, in accord- 
ance with the same rules, to annul the decision to wind 
up, as long as there has been no distribution on the 
basis of the liquidation. 



(') OJ No L 
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2. The management or administrative board must 
convene a general meeting to take a decision on the 
winding up of the SCE: 



3. An SCE in liquidation shall continue to have legal 
personality until the conclusion of the liquidation. 



— where the period fixed in the statutes has expired, 

— where the subscribed capital has been reduced 
below the minimum capital laid down in the sta- 
tutes, 



4. Following the liquidation, the books and records 
relating to the liquidation shall be lodged at the register 
referred to in .Article 5 (3). Any interested party may 
examine such books and records. 



— where, the disclosure of accounts has not taken 
place in the SCE s last three financial years, 

— where the number of members is below the mini- 
mum required by this Regulation or by the SCE’s 
statutes, 

— on any grounds laid down either in the law govern- 
ing the legal entities which founded the SCE, in the 
State in which the SCE has its registered office, or 
in the statutes. 



The general meeting shall decide: 

either to wind up the SCE in accordance with 
Article 25 (7), 

— or, in accordance with Article 25 (5), that the SCE 
shall continue its activities. 



Article 64 
(Distribution) 

After the creditors have been paid in full, and anything 
due to designated beneficiaries has been distributed, 
the assets of the SCE shall, except where otherwise 
stated in the statutes, be distributed by decision of the 
general meeting either to other SCEs or cooperative 
societies governed by the law of a Member State or to 
one or more bodies having as their object the support 
and promotion of cooperative societies. 



CHAPTER VII 

INSOLVENCY AND SUSPENSION OF PAYMENTS 



Article 62 

(Winding up by the court) 

On an application by any person concerned or any 
competent authority, the court of the place where the 
SCE has its registered office must order the SCE to be 
wound up where it finds that the registered office has 
been transferred outside the Community, or that the 
SCE’s activities are being carried on contrary to public 
policy in the Member State in which the SCE has its 
registered office, or in breach of Article 1 (2) or (3) or of 
Article 9(1). 

The court may grant the SCE a period of time to rectify K 
the situation, If it fails to do so within the time allowed 
the court shall order it to be wound up. 



Section II 



Liquidation 

Article 63 
(Liquidation) 

1. The winding up of an SCE shall entail its liquida- 
tion. 



2. The liquidation of an SCE and the conclusion of 
its liquidation shall be governed by the law of the State 
in which it has its registered office. 



Article 65 

(Insolvency and suspension of payments) 

1. . The SCE shall be subject to the law of the State in 
which it has its registered office in respect of insol- 
vency and suspension of payments. 

2. The opening of insolvency or suspension of pay- 
ments proceedings shall be notified by the person 
appointed to conduct the proceedings for entry in the 
register referred to in Article 5 (3). The entry in the 
register shall show the following: 

(a) the nature of the proceedings, the date of the order, 
and the court making it; 

(b) the date on which payments were suspended, if the 
court order provides for this; 

(c) the name and address of the administrator, trustee, 
receiver, liquidator or any other person having 
power to conduct the proceedings, or of each of 
them where there are more than one; 

(d) any other information considered necessary. 

3. Where the court finally dismisses an application for 
the opening of the proceedings referred to in paragraph 

2 owing to want of sufficient assets, it shall, either of its 
own motion or on application by any interested party, 
order its decision to be noted in the register referred to 
in Article 5 (3). 

4. Particulars registered pursuant to paragraphs 2 and 

3 shall be published in the manner referred to in 
Article 6. 
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TITLE II 

FINAL PROVISIONS 



Article 66 
(Penalties) 

Each Member State shall specify the penalties to be 
imposed in the case of breach of the provisions of this 
Regulation and, where appropriate, of any relevant 
national measures; the penalties must be effective, pro- 
portionate and dissuasive. 

Each Member State shall take the necessary measures 
before 1 January 1993 and shall forthwith inform the 
Commission thereof. 



Article 67 



This Regulation shall enter into force on 1 January 
1993. 



This Regulation shall be binding in its entirety and 
directly applicable in all Member States. 
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Legal entities referred to in Article 9 



In Belgium 



cooperanve soaet.es governed by Sections 141 to 164 of the Consolidated Commercial Companies Act* 
~ insura nce associations within the scope of Section 2 of the Insurance Act of 1 1 June 1874 and 

with f h 01 the i r C l 0f A 9 Ju f 1975 0n the Su P ervision of Insurance Undertakings; and mutual societies 
j‘ hin he SCOpe of the Act of 6 August 1990 on Mutual Societies and National Unions of Mutual Socie- 



In Denmark 



Int°emaHn V n a l°r CtIeS & ?- d a ^° ciations as deflned and recognized under the principles formulated by the 
Fund and mituaTsScs and S “ Ch “ the Health Insurance 



In Spain 



of No 3/1987 of- 3 April 1987; credit cooperatives within the scope of 
the Act of 26 May i989; workers limited companies within the scope of the Act of 25 April 1986' coop- 
eratives within the scope of the following legislation of the autonomous communities; 



— Basque country: the Act of 1 1 February- 1982, 

— Catalonia: the Act of 9 March 1983, 



— Andalusia: the Act of May 1985, 



— Valencia: the Act of 25 October 1985, 



and the social providence bodies, industrial accident mutual societies and mutual societies 
the Act ol 2 August 1984 on the Regulation of Private Insurance 



governed by 



In France 



cooperatives within the scope of the Cooperative Statute of 10 September 1947; mutual insurance socie- 

les governed I bv R. 322-42 et seq. of the Insurance Code; and mutual societies governed bv the Mutual 
Societies Code of 25 Juiv 1985 



In Greece 



cooperatives within the scope of Act No 1541 -of 1985; and entities 
mutual societies 



within the scope of the law on 



In Ireland 



cooperatives and other societies within the scope of the Industrial and Provident Societies Acts of 1893, 
the Friendly Societies Acts, the amendment to the 1893 Industrial and Provident Societies Act 1978 the 
Credit Union Act 1966, public limited companies, and the Voluntary Health Insurance Board governed 
by the Voluntary Health Insurance Act 1957 



In Italy 



cooperative societies and mutual insurance societies governed by Title VI of the Civil Code; the cooper- 
atives rei erred to by legislation and regulations specific to certain categories; and the mutual insurance 
societies and mutual societies within the scope of the Mutual Societies Code of 15 April 1886 
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In Luxembourg 



coop era ti ve societies governed by Sections 1 13 et seq. of the Commercial Companies Act of 10 August 
1915; mutual insurance associations governed by Section 2 of the Act of 16 Mav 1891; mutual assist- 
ance societies and mutual societies governed by the Act of 7 July 1961 and the Grand-Ducal Regulation 
of 3! July 1961 



In the Netherlands 



cooperative unions governed by Title III on associations, of the Second Book of the Civil Code; mutual 
guarantee societies provided for in the regulations on mutual guarantee societies; and the health insur- 
ance funds (Association of Dutch Health Insurers (VNZ) and the Silver Cross ( Zilverenkruis ), within the 
scope of the Act of ! January 1966 or of the General Act on Special Health Expenses 



In Portugal 



cooperatives governed by Decree-Law No 454/80 of 9 October 1980, and cooperatives referred to by the 
Code and governed by laws dealing specifically with certain sectors; mutual societies and associations 
withm the scope of Decree-Law No 72/90 of 3 March 1990; charitable institutions (misericordiasj within 
the scope of Sections 167 to 194 of the Civil Code, on associations and foundations; and mutual insur- 
ance societies 



In Germany 

cooperatives governed by the Act of 1 May 1889 (RGB1. S. 55) published on 20 May 1898 (RGB1. S. 369 
810) as amended in particular by the Amending Act of 8 October 1973 (BGB1. I S. 1451) and the Com- 
pany Accounts Directives Transposition Act of 19 December 1985 (BGB1. I S. 2355); mutual insurance 
associations within the scope of the Insurance Undertakings Supervision Act of 6 June 1931 as 
amended on 1 July 1990 



In the United Kingdom 

cooperatives governed by the Industrial and Provident Societies Acts 1876; all other forms of company 
or partnership recognized under the cooperative principles laid down by the International Cooperative 
Alliance; and societies within the scope of the Friendly Societies Acts, the Building Societies Acts, and 
the Credit Unions Act 1979 



iA 
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Proposal for a Council Directive supplementing the statute for a European cooperative society 

with regard to the involvement of employees 



(92/C 99 04) 



CO Mi 91 ) 273 final — S YN 389 



(Suhmined by t he Commission on 6 March 1992) 



THE COUNCIL OF THE EUROPEAN COMMUNITIES, 

Having regard to the Treaty establishing the European 
Economic Community and in particular Article 54 
thereof, 

Having regard to the proposal from the Commission, 

In cooperation with the European Parliament, 

Having regard to the opinion of the Economic and 
Social Committee, 

Whereas, in order to attain the objectives set out in 
Article 8a of the Treaty, Regulation (EEC) No . . , (') 
establishes a statute for a European cooperative society 
(SCE); 

Whereas there are in the Member States laws, regula- 
tions and administrative provisions concerning the 
provision of information to and the consultation of the 
employees of undertakings, whatever their legal form; 
whereas in some Member States, there are provisions 
concerning the participation of employees in coopera- 
tives; 

Whereas it is desirable to coordinate information and 
consultation arrangements at Community level in order 
to develop dialogue between the management boards 
and administrative boards of SCEs and employees; 

Whereas the realization of the internal market is giving 
rise to a process of concentration and conversion of 
cooperatives; whereas in order to ensure a harmonious 
development of economic activities, SCEs carrying on 
cross-border activities must adopt, if appropriate, a par- 
ticipation model, or, failing this, inform and consult 
employees on decisions which concern them; 

Whereas this Directive determines the minimum areas 
where there must be information and consultation, 
without prejudice to the application of the following 
Directives: 

— Council Directive 75/ 129/EEC of 17 February 
1975 on the approximation of the laws of the Mem- 



(') See page 17 of this Official Journal. 



ber States relating to collective redundancies ( 2 ), as 
amended by Directive /EEC ( 3 ), 

Council Directive 77/ 187/EEC of 14 February 
1977 on the approximation of the laws of the Mem- 
ber States relating to the safeguarding of employ- 
ees’ rights in the event of transfers of undertakings 
businesses or parts of businesses ( 4 ), 

— Council Directive ../... /EEC of ... on the 
establishment of a European Works Council in 
Community-scale undertakings or groups of under- 
takings for the purposes of informing and consult- 
ing employees ( 5 ); 

Whereas appropriate provisions must be adopted to 
ensure that the employees of SCEs are properly 
informed and consulted where decisions likely to affect 
their interests are taken in a Member State other than 
that in which they are employed; 

Whereas the laws, regulations and administrative provi- 
sions of the Member States governing the participation 
of employees in national cooperatives may be made 
applicable to SCEs; 

Whereas an SCE may not be registered until a partici- 
pation model or, in the absence thereof, an employee 
information and consultation system and in particular 
a separate committee has been chosen; 

Whereas, however, where no agreement is reached prior 
to registration of the SCE, the founder entities should 
propose to the general meeting called to approve the 
formation of the SCE certain requirements with respect 
to informing and consulting employees; 

Whereas the information and consultation committee 
or any other alternative body must be informed and 
consulted about activities and strategies of the SCE 
capable of affecting the employees’ interests; 

Whereas in order to ensure the proper functioning of 
the internal market and avoid any inequality in the 



( : ) OJ No L 48, 22. 2. 1975, p. 29. 

( 3 ) COM(91) 292 final, 15. 7. 1991 

( 4 ) OJ No L 61, 5. 3. 1977, p. 26. 
( s ) COM(90) 581 final. 
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terms of competition, the employees of the SCE should 
be guaranteed equivalent levels of information and 
consultation; 

Whereas in order to allow for more flexibility with res- 
pect to small SCEs, Member States need not provide 
for employee representation in SCEs employing fewer 
than 50 workers; 

Whereas the provisions of this Directive form an indis- 
sociable supplement to those of Regulation (EEC) No 
[on the statute for a European cooperative 
society]; whereas it is therefore necessary to ensure that 
the two sets of provisions are applied concomitantly, 

HAS ADOPTED THIS DIRECTIVE: 



Article I 

This Directive coordinates the laws, regulations and 
administrative provisions of the Member States con- 
cerning the involvement of employees in the SCE. 

This Directive is an essential supplement to Regulation 
(EEC) No .../... [on the statute for a European 
cooperative society]. 

No SCE may be registered until a participation model 
or, in the absence thereof, an information and consul- 
tation system has been chosen in accordance with the 
provisions of this Directive. 



TITLE I 
Participation 

A rticle 2 

The laws, regulations and administrative provisions of 
a Member State governing the participation of employ- 
ees in the supervisory or administrative boards of 
national cooperative societies may be made applicable 
to an SCE whose registered office is in its territory. 

Where such provisions are not applied the Member 
State shall take the necessary measures to ensure at 
least that the employees of the SCE are informed and 
consulted in accordance with Auticles 3, 4 and 5. 



TITLE II 

Information and consultation arrangements 

Article 3 

1. The management boards or administrative boards 
of the founder entities and the representatives of the 
employees of those entities provided for by the laws 
and practices of the Member States shall agree arrange- 



ments for informing and consulting the employees of 
the SCE. The agreement must be concluded in writing 
before the SCE is registered. 

2. Where no such agreement can be reached the repre- 
sentatives of the employees of the founder entities may 
make a written statement setting out why in their opi- 
nion the formation of the SCE is contrary to the 
employees’ interests and what measures should be 
taken with respect to the employees. 

3. The management boards or administrative boards 
of the founder entities shall draw up for submission to 
the general meeting called to approve the formation of 
the SCE a report to which is attached either 

— the text of the agreement referred to in paragraph 1, 
or 

— the statement by the employees’ representatives 
referred to in paragraph 2. 

4. The general meeting called to approve the forma- 
tion of the SCE shall ratify the information and consul- 
tation arrangements embodied in the agreement 
referred to in paragraph 1, or where no agreement has 
been reached, shall decide on the arrangements which 
are to apply to the SCE in the light of the report and of 
the statement referred to in paragraphs 2 and 3. 

5. The arrangements chosen may subsequently be 
replaced by other arrangements agreed between the 
SCE’s management board or administrative board and 
the representatives of the employees of the SCE. The 
agreement must be submitted to the general meeting for 
approval. 

6. The procedure laid down in this Article shall apply 
in the event of conversion pursuant to Article 9 (2) of 
the Regulation (EEC) ../... [on the statute for a 
European cooperative society], 

7. In the event of the registered office of an SCE 
being transferred to another Member State, the infor- 
mation and consultation arrangements in existence 
before the transfer may be altered only in accordance 
with the procedure laid down in this Article. The par- 
ties to the negotiations shall be the management board 
or the administrative board of the SCE and the repre- 
sentatives of the employees of the SCE. 



Article 4 

1. The management board or the administrative board 
of the SCE shall inform and consult in good time the 
employees of that entity at least in the following areas: 

(a) any proposals which might significantly affect the 
interests of the employees of the SCE, without pre- 
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judiee to the Community provisions concerning 
information and consultation, and in particular 
Directives 75/129/EEC, 77/187/EEC and . ../ 
EEC [on the establishment of a European works 
council] ; 

<[b) any Question concerning conditions of employ- 
ment, in particular changes affecting the organ- 
ization of the SCE and the introduction of new 
working methods or new products and/or services; 

(c) all documents submitted to the SCE’s general 
meeting; 

(d) the operations referred to in Article 43 (1) of the 
Regulation (EEC) ... [on the statute for a Euro- 
pean cooperative society]. 

2. The employees of the SCE shall be informed and 
consulted: 

— within a separate committee representing the 
employees of the SCE, or 

— within any other structure agreed between the man- 
. agement boards or administrative boards of the 

founder entities and the representatives of the 
employees of those entities. 

A Member State may restrict this choice in the case of 
SCEs having their registered office in its territory. 

3. In an SCE with fewer than 50 employees the two 
parties to the negotiations may decide that simplified 
information and consultation arrangements should be 
laid down, subject to compliance with paragraph 1. 



Article 5 

1. The representatives of the employees of the SCE 
shall be elected, and shall be provided with such facili- 
ties as are necessary to enable them to perform their 
duties properly, .in accordance with the laws and prac- 
tices of the Member States and in compliance with the 
following principles: 

(a) employees’ representatives must be elected in each 
Member State in which the SCE has establishments 
or subsidiaries; 



No C 99/39 

(b) the number of representatives so elected must as 
far as possible be in proportion to the number of 
employees they represent; 

(c) all employees must be able to participate in the 
vote irrespective of their length or service or the 
number of hours they work per week; 

(d) the election must be by secret ballot. 

2. The employees’ representatives elected in accord- 
ance with paragraph 1 may perform their functions 
within the SCE irrespective of the rules governing qual- 
ification as an employees’ representative in the law of 
the Member State in which the SCE has its registered 
office. 



TITLE III 
Final provisions 
Article 6 

The provisions of Titles I and II shall not be applicable 
where the majority of the employees of the SCE are 
also members thereof. 



Article 7 

1. . Member States shall bring into force the laws, regu- 
lations and administrative provisions necessary to com- 
ply with this Directive before 1 January 1993, They 
shall immediately inform the Commission thereof. 

When Member States adopt these provisions, these 
shall contain a reference to this Directive or shall be 
accompanied by such reference at the time of their offi- 
cial publication. The procedure for such reference shall 
be adopted by Member States. 

2. Member States shall communicate to the Commis- 
sion the main provisions of national law which they 
adopt in the field covered by this Directive. 



Article 8 

This Directive is addressed to the Member States. 
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Proposal for a Council Regulation on the statute for a European mutual society 

(92/C 99/05) 

COM(91) 273 final — SYN 390 



( Submitted by the Commission on 6 March 1992) 



THE COUNCIL OF THE EUROPEAN COMMUNITIES, 

Having regard to the Treaty establishing the European 
Economic Community, and in particular Article 100a 
thereof, 

Having regard to the proposal from the Commission, 

In cooperation with the European Parliament, 

Having regard to the opinion of the Economic and 
Social Committee, 

Whereas the Commission adopted a communication to 
the Council of 18 December 1989 ( ! ); whereas the 
Economic and Social Committee gave its opinion on 
that communication on 19 September 1990 ( 2 ); 

Whereas the completion of the internal market means 
that there must be full freedom of establishment for all 
activities which contribute to the objectives of the 
Community, irrespective of the form taken by the body 
which carries them on; 

Whereas, therefore, the Community, which is con- 
cerned to respect equal terms of competition and to 
contribute to its economic development, should pro- 
vide mutual societies, which are a form of organization 
generally recognized in most Member States, with ade- 
quate legal instruments capable of facilitating the 
development of their transnational activities; 

Whereas by the attainment of their objectives and the 
form of their operations mutual societies play a full 
part in the life of the economy; 

Whereas the statute for a European company, as prov- 
ided for in Regulation (EEC) No .../.. . ( 3 ), is not an 
instrument which is suited to the specific features of 
mutual societies ; 

Whereas the European Economic Interest Grouping 
(EEIG), as provided for in Regulation (EEC) No 



(') Businesses in the ‘economic sociale’ sector — Europe’s 
frontier-free market: SEC(89) 2187 final, 18. 12, 1989. 

0 OJ No C 332, 31. 12. 1990, p. 81. 

0 OJ No L . . . 



2137/85 ( 4 ), does allow groupings to promote certain of 
their activities in common, while nevertheless preserv- 
ing their independence, but it does not meet the spe- 
cific requirements of mutual societies; 



Whereas respect for the principle of the primacy of the 
individual is reflected in the specific rules on member- 
ship, resignation and expulsion, where the one-man, 
one-vote rule is laid down and the right to vote is 
vested in the individual, with the implication that 
members cannot exercise any rights over the assets of 
the society; 



Whereas mutual societies are essentially groups of per- 
sons operating in accordance with their own principles, 
which are different from those applying to other busi- 
nesses; 



Whereas cross-border cooperation between mutual 
societies in the Community is currently hampered by 
legal and administrative difficulties which should be 
eliminated in a market without frontiers; 



Whereas the introduction of a European form of organ- 
ization which would be available to mutual societies, 
based on common principles but taking account of 
their specific features, and in particular of the fact that 
they may operate in the general interest, should enable 
them to operate outside their own national borders in 
all or part of the territory of the Community; 



Whereas the essential aim of the legal rules governing 
the European mutual society implies that such a society 
may be set up by legal entities from different Member 
States, or by transformation of a national mutual 
society into the new form, without first being wound 
up, so long as the mutual society has its registered off- 
ice and central administration in the Community and 
an establishment or subsidiary in a Member State other 
than that in which it has its central administration; in 
this last case, the mutual society must engage in gen- 
uine and effective cross-border activity; 



0 OJ No L 199,31.7. 1985, p. 1. 
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Whereas European mutual societies should hold a for- 
mation fund: 



Whereas the rules on accounting are intended to ensure 
more effective management and to forestall anv possi- 
ble difficulty; 

Whereas this Regulation does not affect basic obliga- 
tory social security schemes managed in certain Mem- 
ber States by mutual provident societies and the liberty 
of Member States to decide whether or not and under 
what conditions to entrust the management of these 
schemes to mutual societies; 

Whereas, on matters not covered by this Regulation, 
the provisions of the law of the Member States and of 
Community law are applicable, for example with 
regard to: 

— rules on employee involvement in the decision- 
making process, 

— employment law, 

— taxation law, 

— competition law, 

— intellectual and industrial property law, 

— rules on insolvency and suspension of payments; 

Whereas the application of this Regulation must be 
deferred so as to enable each Member State to incor- 
porate into its national law the provisions of Council 
Directive /EEC supplementing the Statute for 

a European mutual society with regard to the involve- 
ment of employees (') and to put in place in advance 
the necessary machinery for securing the formation and 
operation of European mutual societies having their 
registered office in its territory, so that the Regulation 
and the Directive may be applied concomitantly; 

Whereas work on the approximation of national com- 
pany law has made substantial progress so that refer- 
ence may be made to certain dispositions made by the 
Member State where the European mutual society has 
its registered office for the purpose of implementing 
directives on companies, by analogy for the European 
mutual society in areas where the functioning of the 
society does not require uniform Community rules, 
such dispositions being appropriate to the arrange- 
ments governing the European mutual society: 

— Council Directive 68/151/EEC of 9 March 1968 
on coordination of safeguards which, for the pro- 
tection of the interests of members and others, are 
required by Member States of companies within 
the meaning of the second paragraph of Article 58 
of the Treaty, with a view to making such safe- 



( 1 ) See page 57 of this Official Journal — Proposal. 



guards equivalent throughout the Community ( 2 ), 
as last amended by the Act of Accession of Spain 
and Portugal, 

— Council Directive 78/660/EEC of 25 July 1978 
based on Article 54(3)(g) of the Treaty on the 
annual accounts ot certain types of companies ( 3 > r 
as last amended by Directives 90/604/EEC ( 4 ) and 
90/605/ EEC (5), 

— Council Directive 83/349/EEC of 13 June 1983 
based on Article 54(3 )(g) of the Treaty on consoli- 
dated accounts ( 6 ), as last amended by Directives 
90/604/EEC and 90/605/EEC, 

— Council Directive 84/253/EEC of 10 April 1984 
based on Article 54(3)(g) of the Treaty on the 
approval of persons responsible for carrying out 
the statutory audits of accounting documents ( 7 ), 

— Council Directive 89/48/EEC of 21 December 

1988 on a general system for the recognition of 
higher-education diplomas awarded on completion 
of professional education and training of at least 
three years’ duration ( 8 ), 

Council Directive 89/666/EEC of 21 December 

1989 concerning disclosure requirements in respect 
of branches opened in a Member State by certain 
types of company governed by the law of another 
State ( 9 ); 



Whereas the activities in the field of financial sendees 
and notably as they concern establishments and insur- 
ance enterprises have been the subject of legislative 
measures pursuant to the following Directives: 

— Council Directive 86/635/EEC of 8 December 
1986 on the annual accounts and consolidated 
accounts of banks and other financial institutions 

( 10 ), 

— Council Directive 89/646/EEC of 15 December 
1989 on the coordination of laws, regulations and 
administrative provisions relating to the taking up 
and pursuit of the business of credit institutions 
and amending Directive 77/780/EEC (“), 

— Council Directive ../... / EEC of ... on the coor- 
dination of laws, regulations and administrative 



C-) OJ No L 65, 14. 3. 1968, p. 8, 

( 3 ) OJ No L 222, 14. 8. 1978, p. 11. 

( 4 ) OJ No L 317, 16. 11. 1990, p. 57. 

( 5 ) OJ No L 3 17, 16. 11. 1990, p. 60. 

( 6 ) OJ No L 193, 18. 7. 1983, p. 1. 

O OJ No L 126, 12. 5. 1984, p. 20. 

( 8 ) OJ No L 19, 24. 1, 1989, p. 16. 

( 9 ) OJ No L 395, 30. 12. 1989, p. 36. 

( 10 ) OJ No L 372, 31. 12. 1986, p. I. 

(") OJ No L 386, 30. 12. 1989, p. 1. 
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provisions relating to direct insurance other than 
life insurance and amending Directives 73/239/ 
EEC and 88/357/EEC ( ! ); 



Whereas this form of organization should be optional, 
HAS ADOPTED THIS REGULATION: 



TITLE I 

GENERAL PROVISIONS 



CHAPTER I 

FORMATION OF THE EUROPEAN MUTUAL 
SOCIETY 

Article I 

(Form of the European mutual society) 

1. Mutual societies may be formed throughout the 
Community in the form of a European mutual society 
(ME) on the conditions and in the manner set out in 
this Regulation. The name of an ME shall specify the 
nature of the activity engaged in, whether concerned 
with providence, insurance, health assistance, credit, or 
otherwise. 

2. An ME: 

— shall guarantee its members, in return for a sub- 

scription, full settlement of contractual undertak- 
ings entered into in the course of the activities 
authorized by its statutes; and .. . 

— shall not remunerate its managers or administra- «•* 
tors, unless otherwise provided in its statutes. 

3. An ME shall operate with a formation fund and 
reserves which shall serve exclusively to cover its debts. 

4. An ME shall have legal personality. It shall acquire 
it on the day of its registration in the Member State in 
which it has its registered office, in the register desig- 
nated by that State in accordance with Article 8 (3). 

5. This Regulation does not prejudice the competence 
of each Member State to regulate access on its territory 
to the management of basic obligatory social security 
schemes as well as the operations of provident or 
assistance organizations the services of which will vary 
according to available resources and in which the con- 
tributions of members is determined by contract, as 
well as the carrying out of the activities and operations. 



(') COM(90) 348 final — SYN 291. 



Article 2 
(Formation) 

1. An ME may be formed by: 

(a) either any two or more of the legal entities which 
are listed in Annex I which are formed under the 
law of a Member State provided that at least two of 
them have their registered office and central 
administration in different Member States; in this 
case, the ME will be able to exercise all activities 
appropriate to a mutual society of the type of those 
mentioned in Article 1 (1); 

(b) or any two or more of the legal entities which are 
listed in Annex 2 and which are formed under the 
law of a Member State provided that at least two of 
them have their registered office and central 
administration in different Member States; in this 
case, in conformity with Article 1 (5), the ME will 
not be able to be formed and carry out its activities 
except to the extent allowed by Member States to 
the founding entities. 

2. A mutual society which has been formed in accord- 
ance with the law of a Member State and has its regis- 
tered office and central administration in the Com- 
munity may form an ME by converting into ME form 
if it has an establishment or subsidiary in a Member 
State other than that of its central administration, and 
can demonstrate that it is carrying on genuine and 
effective cross-border activities. 



Such conversion shall not result in the society being 
wound up or in the creation of a new legal person. 

The administrative or management board of such a 
society shall draw up a proposal for conversion cover- 
ing the legal and economic aspects of the conversion. 

The conversion to ME form and the ME’s statutes shall 
be approved by the general meeting of members in 
accordance with the requirements laid down for 
amendment of its statutes by Article 22. 
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Article 3 

(The statutes of the ME) 

1. The statutes of the ME must include: 

— the name of the ME, specifying the nature of the 
activity engaged in, and preceded or followed by 
the abbreviation ‘ME’, 

— a precise statement of the objects of the ME, 

— the name, objects and registered offices of the 
founder members, where these are legal entities; 

— the address of the ME’s registered office; 

— the conditions and procedures for the admission, 
expulsion and resignation of members, 

— the rights and obligations of members and of the 
ME, 

— the subscriptions payable by natural or legal per- 
sons, and, where appropriate, provisions as to 
arrears, 

— the management structure, 

— the powers and responsibilities of each of the gov- 
erning bodies of the ME, 

— provisions governing the appointment and removal 
of the members of the governing bodies, 

— the majority and quorum requirements, 

— a definition of the governing bodies, or members of 
those bodies, having authority to represent the ME 
in dealings with third parties, 

the conditions for the initiation of proceedings on 
behalf of the ME under Article 42, 

— the grounds for winding up. 

2. For the purposes of this Regulation the ‘statutes’ of 
the ME comprise both the instrument of incorporation 
and, where they are set out in a separate document, the 
ME’s statutes properly so-called. 

3. For the purposes of this Regulation a ‘member’ of 
any ME means any legal person who took part in the 
foundation of the ME or who acquired membership 
later. 



Article 4 

(Formation fund) 

1. The lormation fund shall be not less than ecu 
100 000 or the equivalent in national currency. 

2. Where the law of a Member State requires a higher 
amount in the case of mutual societies engaged in cer- 
tain types of activity, the same requirement shall apply 
to MEs which have their registered office in that State. 



A rticle 5 

(Registered office) 

The registered office of an ME shall be situated at the 
piace specified in its statutes, which must be within the 
Community, It must be the same as the place where the 
ME has its central administration. 



Article 6 

(Transfer of registered office) 

1. The registered office of an ME may be transferred 
within the Community. Such transfer shall not result in 
the ME being wound up or in the creation of a new 
legal person. 

2. Where the transfer of the registered office results in 
a change of the law applicable pursuant to Article 7 (1) 
(b), a transfer proposal shall be published in accord- 
ance with Article 9. 

No decision to transfer may be taken for two months 
after publication of the proposal. Any such decision 
must be taken under the conditions laid down for the 
amendment of the statutes. The transfer of the regis- 
tered office of the ME and the resulting amendment to 
its statutes shall take effect from the date of registration 
of the ME, in accordance with Article 8 (3), in the regis- 
ter for the new registered office. That registration may 
not be effected until evidence has been produced that 
the proposed transfer of the registered office has been 
published. 

3. The removal of the ME from the register for its pre- 
vious registered office may not be effected until evi- 
dence has been produced that the ME has been regis- 
tered in the register for its new registered office. 

4. The fact of the new registration and the fact of the 
removal of the old registration shall both be published 
in the Member States concerned in accordance with 
Article 9. 

5. The new registration of the registered office of the 
ME may be relied on as against third parties from pub- 
lication. However, until the removal of the ME from 
the register for its previous registered office has been 
published third parties may continue to rely on the old 
registered office unless the ME proves that such third 
parties were aware of the new registered office. 



Article 7 

(Applicable law) 

1. An ME shall be governed: 

(a) — by the provisions of this Regulation, 

— where expressly authorized by this Regulation, 
by the provisions freely determined by the par- 
ties in the statutes of the ME; 
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the appropriate official gazette in the Member State in 
which the ME has its registered office, and shall deter- 
mine by which persons the disclosure formalities are to 
be carried out. Disclosure shall be effected by publica- 
tion either of an extract or of a reference to the entry in 
the register. 



Member States shall also ensure that anyone may con- 
sult the documents referred to in Article 8 (4) in the 
register referred to in Article 8 (3), and may obtain a 
copy of the whole or any part, by post if requested. 



Member States shall take the necessary measures to 
avoid any discrepancy between what is disclosed by 
publication and what appears in the register. However, 
in cases of discrepancy, the text published may not be 
relied on as against third parties; the latter may never- 
theless rely thereon, unless the ME proves that they 
had knowledge of the text entered in the register. 



Member States may require payment of a fee for the 
services referred to in the preceding subparagraphs, but 
the fee may not exceed the administrative cost. 



2. The national rules adopted pursuant to Directive 
89/666/EEC shall apply to branches of a ME opened 
in a Member State other than that in which it has its 
registered office. 



3. Documents and particulars may be relied on by the 
ME as against third parties only after they have been 
disclosed in accordance with paragraph 1, unless the 
ME proves that the third party had knowledge thereof. 
However, they may not be relied on in respect of trans- 
actions which take place before the 16th day after pub- 
lication as against third parties who prove that they 
could not have had knowledge thereof. 



4. Third parties may rely on any documents and parti- 
culars in respect of which the disclosure formalities 
have not yet been completed, save where non-disclo- 
sure causes them not to have effect. 



Article 10 

(Notice in the Official Journal) 



Member States shall ensure that a notice stating that an 
ME has been registered or that the liquidation of an 
ME has been concluded is published for information 
purposes in the Official Journal of the European Com- 
munities, stating the number, date and place of registra- 
tion of the ME, the date and place of publication and 
the title of the publication, the address of the ME and a 
summary of its objects, and that these particulars are 



forwarded to the Office for Official Publications of the 
European Communities within one month of the date 
ol the publication in the official gazette of the Member 
State in which the ME has its registered office pursuant 
to Article 9(1). 

Where the registered office ot the ME is transferred in 
accordance with Article 6 (2) a notice shall be pub- 
lished containing the information provided for in the 
first paragraph, together with that relating to the new 
registration. 



Article 11 

(Particulars to be stated in the ME’s documents) 

Letters and documents sent to third parties shall state 
legibly; 

(a) the name of the ME, preceded or followed by the 
abbreviation 'ME'; 

(b) the place of the register in which the ME is regis- 
tered in accordance with Article 8 (3), and the num- 
ber of the ME’s entry in that register; 

(c) the address of the ME’s registered office; 

(d) the fact that the ME is in liquidation or under the 
administration of the courts if that is so. 



CHAPTER II 
GENERAL MEETING 
Article 12 
(Competence) 

The general meeting shall decide on: 

(a) matters for which it has sole responsibility under 
this Regulation; 

(b) matters for which the management board, supervi- 
sory board or administrative board do not have 
sole responsibility as a result of: 

— this Regulation, 

— Directive . . . [supplementing the Statute for a 
European mutual society with regard to the 
involvement of employees], 

— the law of the State where the ME has its regis- 
tered office, 

— the statutes of the ME. 



Article 13 

(Holding of general meeting) 

I. A general meeting shall be held at least once a 
year, not later than six months after the end of the 
ME’s financial year. 



Printed image digitised by the University of Southampton Library Digitisation Unit 



No C 99/46 



Official Journal of the European Communities 



21. 4. 92 



2. General meetings may be convened at any time by 
the management board or the administrative board. 
The management board is bound to convene the gen- 
eral meeting at the request of the supervisory board. 

3. The agenda for the general meeting held after the 
end of the financial year shall include at least the 
approval of the annual accounts and of the appropria- 
tion of the profit or treatment of the loss and the 
approval of the annual report referred to in Article 46 
of Directive 78/660/EEC, to be submitted by the man- 
agement or administrative board. 



4. The statutes of an ME with a management board 
and a supervisory board may provide that a decision on 
approval of the annual accounts is to be taken jointly 
by the two boards, in separate votes, and that the gen- 
eral meeting is to pass a resolution only if the boards 
are unable to reach agreement. 



Article 14 

(Meeting called by a minority of members) 

/ 

1. Not less than 25% of the members of the ME, 
which proportion may be reduced by the statutes, may 
request that the general meeting be convened and its 
agenda set. 



2. The request for a meeting shall give the reasons for 
convening it and the items to be included on the 
agenda. 



3. If, following a request made under paragraph 1, the 
necessary steps have not been taken within one month, 
the court or competent authority within the State where 
the ME’s registered office is situated may order the 
convening of a general meeting or authorize either the 
members who have requested it or their representative 
to convene the meeting. 



4. A general meeting may during a meeting decide 
that a further meeting be convened and set the date and 
the agenda. 



Article 15 

(Notice of meeting) 

1. The general meeting shall be convened: 

— by a notice published in the national gazette 
appointed by the Member State in which the ME 
has its registered office in accordance with Article 3 
(4) of Directive 68/1 51 /EEC, 



— by a notice published in one or more newspapers 
with a large circulation in the Member States, 

— or by a notice in writing sent to every member of 
the ME by any available means. 

2. The notice calling the general meeting shall contain 
the following particulars, at least: 

— the name and the registered office of the ME, 

— the place and date of the meeting, 

— the type of general meeting (ordinary, extraordi- 
nary or special), 

— a statement of the formalities, if any, prescribed by 
the rules for attendance at the general meeting and 
for the exercise of the right to vote, 

— the agenda, showing the subjects to be discussed 
and the proposals for resolutions. 

3. The period between the date of publication of the 
notice or the date of dispatch of the communication 
referred to in paragraph 1 and the date of the opening 
of the general meeting shall be not less than 30 days. 



Article 16 

(Addition of items to the agenda) 

Not less than 25 % of the members of the ME, which 
proportion may be reduced by the statutes, may, within 
ten days of receipt of the notice convening a general 
meeting, request the addition of one or more items to 
the agenda. 



A rticle 1 7 

(Attendance and proxies) 

1. Only members shall be entitled to speak and vote 
• at the general meeting. 

2. Persons entitled to vote shall be entitled to appoint 
a proxy to represent them at the general meeting in 
accordance with procedures to be laid down in the sta- 
tutes. 

3. The statutes may permit postal voting, in which 
case they shall lay down the necessary procedures. 



Article 18 

(Sectional meetings) 

Where the ME has several establishments, or where its 
activities span more than one territorial unit, the sta- 
tutes may provide for the holding of sectional meetings 
to consider the same agenda separately before the gen- 
eral meeting is held. These meetings shall elect dele- 
gates, who shall in their turn be convened as the gen- 
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eral meeting. The statutes shall lay down the division 
into sections, the number of delegates for each section, 
and the procedures to be followed. 



Article 19 

(Right to information) 

Ail members of the ME shall have an equal right of 
access to information both before and at general meet- 
ings. 

This information shall be made available to members 
at the ME’s registered office at least one month before 
the holding of the meeting. 

In particular, before the general meeting that follows 
the end of the financial year, members may examine 
any accounting documents that must be drawn up in 
accordance with the national measures adopted pur- 
suant to Directives 78/660/EEC and 83/349/EEC. 



Article 20 
(Voting rights) 

Each member of the ME shall have one vote. 



Article 21 

(Normal majority) 

Except where this Regulation or the statutes lay down 
majority requirements, decisions of the general meeting 
shall be taken by a majority of the votes of the mem- 
bers present or represented. 



Article 22 
(Special majority) 

The general meeting shall have sole power to amend 
the statutes of the ME; any such resolution shall be 
passed by a majority of two-thirds of the votes of the 
members present or represented. 

A Member State may provide that the management or 
administrative board is to amend the statutes where it is 
ordered to do so by a court or administrative authority 
whose authorization is required for amendments to the 
statutes. 



Article 23 

(Actions to have resolutions of general meeting declared 

void) 

Resolutions of the general meeting may be declared 
void on the grounds that they infringe this Regulation 
or the statutes of the ME in the following manner: 



— an action for such a declaration may be brought by 
any member provided he can show that he has an 
interest in having the infringed provision observed, 

— the action for such a declaration shall be brought 
within three months, before the court within whose 
jurisdiction the ME has its registered office; the 
procedure in the action shall be governed by the 
law of the State in which the ME has its registered 
office, 

— having heard the ME, the court may suspend appli- 
cation of the contested resolution; it may also 
require the applicant to lodge security for the dam- 
age which may result from the suspension of appli- 
cation of the resolution, if the application is ulti- 
mately dismissed as inadmissible or unfounded; 
judgments declaring a resolution void or ordering 
that its application be suspended shall be effective 
erga omnes, without prejudice to claims on the ME 
acquired in good faith by third parties. 



Article 24 

(Disclosure of decisions of a court) 

Decisions of a court declaring a resolution of the gen- 
eral meeting void or non-existent shall be the subject of 
disclosure in accordance with Article 9. 



CHAPTER III 

MANAGEMENT, SUPERVISORY AND 
ADMINISTRATIVE BODIES 

Article 25 
(Structure) 

Under the conditions laid down by this Regulation the 
statutes of the ME shall organize the structure of the 
ME either according to a two-tier system (management 
board and supervisory board) or according to a one-tier 
system (administrative board); a Member State may, 
however, require that MEs having their registered office 
in its territory adopt either the two-tier or the one-tier 
system as it shall determine. 



Section I 

Two-tier system 
Subsection 1 
Management board 
Article 26 

(Functions ot the management board ; appointment of 

members) 

1. The management board shall manage the ME. The 
member or members of the management board shall 
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have the power to represent the ME in dealings with 
third parties and in legal proceedings in accordance 
with the measures adopted pursuant to Directive 68/ 
151/EEC by the Member State in which the ME has its 
registered office. 

2. The member or members of the management board 
shall be appointed and removed by the supervisory 
board. 

3. No person may at the same time be a member of 
the management board and of the supervisory board. 

However, the supervisory board may nominate one of 
its members to exercise the function of member of the 
management board in the event of a vacancy. During 
such a period the function of the person concerned as 
member of the supervisory board shall be suspended. 

4. The number of members of the management board 
shall be laid down in the statutes of the ME. 



Article 27 

(Chairmanship, convening of meetings) 

1. The statutes may provide that the management 
board is to elect a chairman from among its members. 

2. Meetings of the management board shall be con- 
vened in accordance with the statutes of the ME or the 
rules of procedure of the board. In any event any mem- 
ber of the board may convene a meeting where urgency 
requires, stating his reasons. 



Subsection 2 
Supervisory board 
Article 28 

(Functions of the supervisory board; appointment of 

members) 

1. The supervisory board shall supervise the duties 
performed by the management board. It may not itself 
exercise the power to manage the ME. The supervisory 
board may not represent the ME in dealings with third 
parties. It shall represent the ME in dealings with mem- 
bers of the management board, or one of them, in res- 
pect of litigation or the conclusion of contracts. 

2. The members of the supervisory board shall be 
appointed and removed by the general meeting. How- 
ever, the members of the first supervisory board may be 



appointed in the statutes. This provision shall apply 
without prejudice to national law permitting a minority 
of shareholders to appoint some of the members of a 
board. 

3. The number of members of the supervisory board 
shall be laid down in the statutes. A Member State 
may, however, stipulate the number of members of the 
supervisory board for MEs registered in its territory. 



Article 29 

(Right to information) 

1. The management board shall report to the supervi- 
sory board at least once every three months on the state 
and foreseeable prospects of the ME’s affairs, taking 
particular account of any information relating to 
undertakings controlled by the ME that may signifi- 
cantly affect those affairs. 

2. The management board shall communicate to the 
supervisory board without delay any information which 
may have an appreciable effect on the ME. 

3. The supervisory board may at any time require the 
management board to provide information or a special 
report on any matter concerning the ME. 

4. The supervisory board may undertake all investiga- 
tions necessary for the performance of its duties. It may 
appoint one or more of its members to carry out this 
task and may call in the help of experts. 

5. Each member of the supervisory board shall be 
entitled to examine all information communicated by 
the management board to the supervisory board. 



Article 30 

(Chairmanship, calling of meetings) 

1. The supervisory board shall elect a chairman from 
among its members. 

2. The chairman shall convene a meeting of the 
supervisory board under the conditions laid down in 
the statutes, on his own initiative, or at the request of at 
least one third of the members of the supervisory 
board, or at the request of the management board. The 
request must indicate the reasons for calling the meet- 
ing. If no action has been taken in respect of such a 
request within fifteen days the meeting of the supervi- 
sory board may be called by those who made the 
request. 
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Section II 
The one-tier system 

A rticle 3 1 

(Functions of the administrative board; appointment of 

members) 



2. The chairman shall convene a meeting of the 
administrative board under the conditions laid down in 
the statutes, either on his own initiative or at the 
request of at least one-third of the members. The 
request must indicate the reasons for calling the meet- 
ing. If the request is not satisfied within fifteen days, 
the meeting of the administrative board may be called 
by those who made the request. 



1. The administrative board shall manage the ME. 
The member or members of the administrative board 
shall have the power to represent the ME in dealings 
with third parties and in legal proceedings in accord- 
ance with the measures adopted pursuant to Directive 
68/ 151 /EEC by the Member State in which the ME 
has its registered office. 

2. The administrative board shall have at least three 
members within limits fixed by the statutes. 

3. The administrative board may delegate to one or 
more of its members the power of management. It may 
also delegate certain management responsibilities to 
one or more persons not members of the board; such 
management responsibilities may be revoked at any 
time. The statutes, or if the statutes are silent the gen- 
eral meeting, shall lay down the conditions within 
which such delegation shall operate. 

4. The member or members of the administrative 
board shall be appointed and removed by the general 
meeting. 

Article 32 



Section II I 

Rules common to the one-tier and two-tier board systems 

Article 34 
(Term of office) 

1. Members of the governing bodies shall be 
appointed for a period laid down in the statutes not 
exceeding six years. 

2. Board members may be reappointed one or more 
times for the period laid down in accordance with para- 
graph 1. 

Article 35 

(Conditions of membership) 

1. A mutual society which is a member of a board 
shall designate a natural person as its representative to 
exercise its functions on the board in question. The 
representative shall be subject to the same conditions 
and obligations as if he were personally a member of 
the board. 



(Holding of meetings and right to information) 

1. The management board shall meet at least once 
every three months, at intervals laid down by the sta- 
tutes to discuss the progress and foreseeable prospects 
of the ME’s affairs, taking particular account of any 
information relating to undertakings controlled by the 
ME that may significantly affect the progress of the 
ME. 

2. The administrative board shall meet to deliberate 
on the operations referred to in Article 38. 

3. Each member of the administrative board shall be 
entitled to examine all reports, documents and infor- 
mation supplied to the board concerning the mattets 
referred to in paragraph 1. 



2, No person may be a member of a management, 
supervisory or administrative board nor a representa- 
tive of a member within the meaning of paragraph 1, 
nor have conferred on him powers ol management or 
representation, who: 

— under the law applicable to him, or 

under the law of the State in which the ME has its 

registered office, or 

— as a result of a judicial or administrative decision 
delivered or recognized in a Member State, 

is disqualified from serving on the. management, super- 
visory or administrative board of any legal person. 

Article 36 



(Rules of procedure) 



Article 33 

(Chairmanship, calling of meetings) 

1. The administrative board shall elect a chairman 
from among its members. 



Each governing body may draw up rules of procedure 
under the conditions laid down by the statutes ot the 
ME. Any member of the ME or competent authority 
may consult those rules of procedure at the registered 
office of the ME. 
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Article 37 

(Power of representation ; liability of the ME) 

1. Where the authority to represent the ME in deal- 
ings with third parties, in accordance with Articles 26 
(1) and 31 (1), is conferred on two or more members of 
governing bodies, those persons shall exercise that 
authority collectively. 

2. However, the statutes of the ME may provide that 
the ME shall be validly bound either by each of the 
members acting individually or by two or more of them 
acting jointly. Such a clause may be relied upon against 
third parties where it has been disclosed in accordance 
with Article 9. 

3. Acts performed by members of the governing bod- 
ies of the ME shall bind the ME vis-d-vis third parties, 
even where the acts in question are not in accordance 
with the objects of the ME, providing they do not 
exceed the powers conferred on them by law or which 
the law allows to be conferred on them. 



However, Member States may provide that the ME 
shall not be bound where such acts are outside the 
objects of the ME if it proves that the third party knew 
that the act was outside those objects or could not in 
view of the circumstances have been unaware of it; dis- 
closure of the statutes shall not of itself be sufficient 
proof thereof. 

4. The appointment, termination of office and parti- 
culars of the persons who may represent an ME must 
be disclosed in accordance with Article 9. The informa- 
tion disclosed must state whether these persons are 
authorized to bind the ME individually or whether they 
must act jointly. 



Article 38 

(Operations requiring authorization) 

1. The following operations shall require the authori- 
zation of the supervisory board or the deliberation of 

the administrative board: 

(a) closing or transferring a large establishment or a 
substantial part of such an establishment; 

(b) substantially reducing, extending or altering the 
activities of the ME; 

(c) making substantial organizational changes within 
the ME; 

(d) establishing cooperation with other legal entities 
which is both long-term and of importance to the 



activities of the ME, or terminating such coopera- 
tion; 

(e) raising loans in respect of operations in excess of 
the ceiling laid down in the statutes, issuing securi- 
ties and assuming or guaranteeing liabilities of a 
third party. 

2. The statutes of the ME may provide that paragraph 
1 shall also apply to other operations. 

3. A Member State may determine the categories of 
operation referred to in paragraph 1 for MEs registered 
in its territory under the same conditions as those 
applying to mutual societies governed by the law of 
that State. 

4. A Member State may provide that the supervisory 
or administrative board of MEs registered in its terri- 
tory may itself make certain categories of operation 
subject to authorization or deliberation under the same 
conditions as those applying to mutual societies gov- 
erned by the law of that State. 



Article 39 

(Rights and obligations) 

1. Within the scope of the functions attributed to 
them by this Regulation, each of the members of a 
board shall have the same rights and obligations as the 
other members of the board of which he is a member. 

2. All board members shall carry out their functions 
in the interests of the ME, having regard in particular 
to the interests of the members and the employees. 

3. All board members shall exercise a proper discre- 
tion, even after they have ceased to hold office, in res- 
pect of information of a confidential nature concerning 
the ME. 



Article 40 

(Conduct of business on boards) 

1. Boards of the ME shall conduct business under the 
conditions and in the manner set out in the statutes of 
the ME. 

Where these statutes are silent, a board shall not con- 
duct business validly unless at least half of its members 
are present at the discussions. Decisions shall be taken 
by majority of the votes of the members present or 
represented. 

2. The chairman of each board shall have a casting 
vote in the event of a tie. 
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Article 41 
(Civil liability) 

1. Members of the management, supervisory or 
administrative board shall be liable for loss or damage 
sustained by the ME as a result of breach of the obliga- 
tions attached to their functions. 

2. Where the board concerned is composed of more 
than one member, all the members shall be jointly an 
severally liable for loss or damage sustained by the 
ME" however, a member may be relieved ot liability i 
he can prove that he is not in breach of the obligations 
attached to his functions. 



annual report accompanying them and their auditing 
and disclosure, the ME shall be subject to the measures 
adopted in the State in which it has its registered office 
under Directives 78/660/EEC and 83/349/ EEC. 

2. The ME may draw up its annual accounts, and its 
consolidated accounts if any, in ecus. In this event, the 
bases of conversion used to express in ecus those items 
included in the accounts which are or were originally 
expressed in another currency must be disclosed in the 
notes to the accounts. 



Article 46 



Article 42 

(Proceedings on behalf of the ME) 

1. The general meeting, by a majority of the votes of 
the members present or represented, shall take the deci- 
sion to initiate proceedings, in the name and on b eh all 
of the ME, to establish liability pursuant to Article 40 

( 1 ). 

The general meeting shall appoint a special representa- 
tive to conduct the action. 

2. Not less than one-fifth of the members may like- 
wise decide to initiate proceedings to establish liability 
in the name and on behalf of the ME. They shall 
appoint a special representative to conduct the action. 

Article 43 

(Limitation of actions) 

No proceedings on the ME’s behalf to establish liabil- 
ity may be initiated more than five years after the act 
giving rise to loss or damage. 



(Auditing) 



The annual accounts of the ME, and its consolidated 
accounts if any, shall be audited by one or more per- 
sons authorized to do so in the Member State in which 
the ME has its registered office in accordance with the 
measures adopted in that State pursuant to Directives 
84/253/EEC and 89/48/EEC. Those persons shall also 
verify that the annual report is consistent with the 
annual accounts, and the consolidated accounts if any, 
for the same financial year. 



Article 47 

(Disclosure of accounts) 



The annua! accounts, the consolidated accounts if any, 
duly approved, and the annua! report and audit report 
shall be disclosed in accordance with the measures 
adopted by the Member State in which the ME has its 
registered office pursuant to Article 3 of Directive 68/ 

151/EEC. 



CHAPTER IV 

FINANCING, ANNUAL ACCOUNTS AND 
CONSOLIDATED ACCOUNTS 

Article 44 



Article 48 



(Credit or financial institutions and insurance 
undertakings) 



(Financing) 

An ME may make use of all forms of financing in the 
State in which it has its registered office under the same 
conditions as those applying to the legal entities which 
founded it. 



Article 45 

(Preparation of annual accounts and consolidated 
accounts) 



which are credit or financial institutions or msur- 
' undertakings shall comply, as regards the draw- 
JP , auditing and disclosure of annual accounts and 
iolidated accounts, with the rules laid down by the 
sures adopted in the Member State in which the 
has its registered office pursuant to Directive 86/ 
/FEC or as the case may be, pursuant to Council 
;ctive ...’/,.. /EEC of . . . [on the annual accounts 
consolidated accounts of insurance undertakings . 



1. For the purposes of drawing up its annual accounts — — 

and its consolidated accounts if any, including the ( ! ) OJ 
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CHAPTER V 

WINDING UP AND LIQUIDATION 
Section I 
Winding up 
Article 49 

(Winding up by the general meeting) 

1. An ME may be wound up by a decision of the gen- 
eral meeting ordering its winding up, taken in accord- 
ance with the rules laid down in the First paragraph oi 
Article 22. 

However, the general meeting may decide in accord- 
ance with the same rules, to annul the decision to wind 
up, as long as there has been no distribution on the 
basis of the liquidation. 

2. The management or administrative board must 
convene a general meeting to take a decision on the 
winding up of the ME: 

— where the period Fixed in the statutes has expired, 

— where the subscribed formation fund has been 
reduced below the minimum laid down in the sta- 
tutes, 

— where the disclosure of accounts has not taken 
place in the ME’s last three Financial years, 

— where the number of members is below the mini- 
mum required by this Regulation or by the ME’s 
statutes, 

— on any grounds laid down either in the law govern- 
ing the legal entities which founded the ME, in the 
State in which the ME has its registered office, or 
in the statutes. 

The general meeting shall decide: 

— either to wind up the ME in accordance with 
Article 21 , 

— or, in accordance with the First paragraph of Article 
22, that the ME shall continue its activities. 



Article 50 

(Winding up by the court) 

On an application by any person concerned or any 
competent authority, the court of the place where the 
ME has its registered ofFice must order it to be wound 
up where it Finds that the registered ofFice has been 
transferred outside the Community, or that the ME’s 
activities are being carried on contrary to public policy 



in the Member State in which the ME has its registered 
office, or in breach of Articles 1,2(1) or 4. 

The court may grant the ME a period of time to rectify 
the situation. If it fails to do so within the time allowed 
the court shall order it to be wound up. 

Section 1 1 

Liquidation 

Article 51 
(Liquidation) 

1. The winding up of an ME shall entail its liquida- 
tion. 

2. The liquidation of an ME and the conclusion of its 
liquidation shall be governed by the law of the State in 
which it has its registered office. 

3. An ME in liquidation shall continue to have legal 
personality until the conclusion of the liquidation. 

4. Following the liquidation, the books and records 
relating to the liquidation shall be lodged at the register 
referred to in Article 8 (3). Any interested party may 
examine such books and records. 

Article 52 
(Distribution) 

After the creditors have been paid in full, and anything 
due to beneficiaries designated in the rules has been 
distributed, the assets of the ME shall, except where 
otherwise stated in the statutes, be distributed by deci- 
sion of the general meeting either to other MEs or 
mutual societies governed by the law of a Member 
State or to one or more bodies having as their object 
the support and promotion of mutual societies. 



CHAPTER VI 

INSOLVENCY AND SUSPENSION OF PAYMENTS 

Article 53 

(Insolvency and suspension of payments) 

1. The ME shall be subject to the law of the State in 
which it has its registered office in respect of insol- 
vency and supension of payments. 

2. The opening of insolvency or suspension of pay- 
ment proceedings shall be notified by the person 
appointed to conduct the proceedings for entry in the 
register referred to in Article 8 (3). The entry in the 
register shall show the following: 

(a) the nature of the proceedings, the date of the order, 
and the court making it; 
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(b) the date on which payments were suspended, if the 
court order provides for this; 

(c) the name and address of the administrator, trustee, 
receiver, liquidator or any other person having 
power to conduct the proceedings, or of each of 
them where there are more than one; 

(d) any other information considered necessary. 



Where a court finally dismisses an application for 
the opening of the proceedings referred to in paragraph 

2 owing to want of sufficient assets, it shall, either of its 
own motion or on application by any interested party, 
order its decision to be noted in the register referred to 
in Article 8 (3). 

4. Particulars registered pursuant to paragraphs 2 and 

3 shall be disclosed in the manner referred to in 
Article 9. 



TITLE II 

FINAL PROVISIONS 



Article 54 
(Penalties) 

Each Member State shall specify penalties to be 
imposed in the case of breach of the provisions of this 
Regulation and, where appropriate, of any relevant 
national measures; the penalties must be effective, pro- 
portionate and dissuasive. 

Each Member State shall take the necessary measures 
before 1 January 1993 and shall forthwith inform the 
Commission thereof. 



Article 55 



This Regulation shall enter into force on 1 January 
1993. 



This Regulation shall be binding in its entirety and 
directly applicable in all Member States. 
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ANNEX I 



Legal entities mentioned in Article 2 (1) (a) 



For Belgium 



Association of mutual insurance, coming under Article 2 of the Law of 11 June 1874 on insurance and 
Article 1 1 of the Law of 9 July 1975 on the control of insurance enterprises; cooperative societies com- 
ing under Articles 141 to 164 of the consolidated law on commercial companies as it affects cooperative 
societies 



For Denmark 



Fortsaettelsessygekasse; Gensidige seiskaber 
For Germany 

Versicherungsverein auf Gegenseitigkeit (WaG), coming under the law of 6 June 1931 on the control of 
insurance enterprises, in the version of 1 July 1990 



For France 



Mutuals coming under the Code de la mutuaiite (the Law of 25 July 1985); mutual insurance societies 
coming under the Code des Assurances; Caisse de Mutuaiite Agricole, regulated by the Code Rural 



For Ireland 



Voluntary Health Insurance Board coming under the Voluntary Health Insurance Act of 5 February 
1957; companies limited by guarantee; societies registered under the Industrial and Provident Societies 
Acts; societies registered under the Friendly Societies Acts 



For Italy 



Mutuals coming under the Law of 15 April 1886; cooperative societies, coming under Section VI of the 
Civil Code relating to cooperative and mutual societies as well as the cooperatives and mutuals covered 
by legislation or regulations for certain categories 



For Luxembourg 



Societies of mutual assistance and mutuals coming under the Law of 7 July 1961 and Grand Duchy 
Regulation of 31 July 1961; associations of mutual insurance coming under Article 2 of the Law of 16 
May 1891 



For the Netherlands 



Entities coming under Section 3 ‘association* (vereniging) of the second Book of the Burgerlijk Wetboek 
on cooperative union 



For the United Kingdom 



Companies limited by guarantee having as their principal object the maintenance of a provident fund; 
mutual companies; societies registered under the Industrial and Provident Societies Acts; societies regis- 
tered under the Building Societies Acts; societies registered under the Friendly Societies Act 
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For Greece 



Entities coming under the law for mutuals; Allelasphalistikos Sunetairismos 



For Spain 



Entidades de Prevision Social, coming under the Law of 2 August 1984 establishing the regulation of 
private insurance; Mutuas des Acc. de Trabajo, coming under the Law of 2 August 1984 establishing the 
regulation of private insurance; Sociedad mutua, coming under the Law of 2 August 1984 establishing 
the regulation of private insurance; Sociedad cooperativa, coming under the Law of 2 April 1987 and 
regional laws 



For Portugal 



Mutualidades, Associates Mutualistas, coming under the decree law No 72/90 of 3 March 1990; Mis- 
ericordias, coming under Articles 167 to 194 of the Civil Code relating to associations and foundations; 
Mutua de seguros 
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ANNEX II 

Legal entities referred to in Article 2 (1) (b) which manage obligatory social security schemes as well as 
provident and mutual assistance organizations, the services of which vary according to the resources available 
and in which the contribution of members is determined by contract 

For Belgium 

Mutuals coming under the Law of 6 August 1990 relating to mutuals and to national unions of mutuals 

For Denmark 
Fortsaettelsessygekasse 

For France 

Mutuals coming under the Code de la Mutualite (Law of 25 July 1985) 

For Ireland 

Voluntary Health Insurance Board coming under the Voluntary Health Insurance Act of 5 February 1957 
For Italy 

Mutuals coming under the Law of 1 5 April 1 886 
For Luxembourg 

Mutual assistance societies and mutuals coming under the Law of 7 July 1961 and Grand Duchy Regu- 
lation of 31 July 1961 

For the Netherlands 

Ziekenfonds (Vereniging van Nederlandse Zorgverzekeraars — VNZ — and Zilverenkruis) coming 
under the Law of 1 January 1966 or the Algemene Wet Bijzondere Ziektekosten 

For Greece 

Entities coming under the law for mutuals 
For Spain 

Entidades de Prevision Social, coming under the Law of 2 August 1984 establishing the regulation of 
private insurance 

For Portugal 

Mutualidades, Associates Mutualistas coming under the Decree-Law No 72/90 of 3 March 1990/90 
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Proposal for a Council Directive supplementing the Statute for a European mutual society with 

regard to the involvement of employees 

(92/C 99/06) 

COMC91) 273 final— SYN 391 
(Submitted by the Commission on 6 March 1992 ) 



THE COUNCIL OF THE EUROPEAN COMMUNITIES, 

Having regard to the Treaty establishing the European 
Economic Community, and in particular Article 54 
thereof, 

Having regard to the proposal from the Commission, 

In cooperation with the European Parliament, 

Having regard to the opinion of the Economic and 
Social Committee, 

Whereas in order to attain the objectives set out in 
Article 8a of the Treaty, Regulation (EEC) No .../... (>) 
establishes a statute for a European mutual society 
(ME); 

Whereas there are in the Member States laws, regula- 
tions and administrative provisions concerning the 
provision of information to and the consultation of the 
employees of undertakings, whatever their legal form; 
whereas in some Member States, there are provisions 
concerning the participation of employees in mutuals; 

Whereas it is desirable to coordinate information and 
consultation arrangements at Community level in order 
to develop dialogue between the management boards 
and administrative boards of MEs and employees; 

Whereas the realization of the internal market is giving 
rise to a process of concentration and conversion of 
mutuals; whereas in order to ensure a harmonious 
development of economic activities, MEs carrying on 
cross-border activities must adopt, if appropriate, a par- 
ticipation model, or, failing this, inform and consult 
employees on decisions which concern them; 

Whereas this Directive determines the minimum areas 
where there must be information and consultation, 
without prejudice to the application of the following 
Directives: 

— Council Directive 75/129/EEC of 17 February 
1975 on the approximation of the laws of the Mem- 
ber States relating to collective redundancies ( 2 ), as 
amended by Directive .../... /EEC ( 3 ), 



0 ) 

0 

0 



See page 40 of this Official Journal — Proposal. 
OJ No L 48, 22. 2. 1975, p. 29. 

COM(9I) 292 final, 15. 7. 1991. 



— Council Directive 77/187/EEC of 14 February 
1977 on the approximation of the laws of the Mem- 
ber States relating to the safeguarding of employ- 
ees' rights in the event of transfer of undertakings, 
businesses or parts of businesses ( 4 ), and 

— Council Directive .../... /EEC of . . . on the 
establishment of a European works council in 
Community-scale undertakings or groups of under- 
takings for the purposes of informing and consult- 
ing employees ( 5 ); 



Whereas appropriate provisions must be adopted to 
ensure that the employees of MEs are properly 
informed and consulted where decisions likely to affect 
their interests are taken in a Member State other than 
that in which they are employed; 



Whereas the laws, regulations and administrative provi- 
sions of the Member States governing the participation 
of employees in national mutuals may be made appli- 
cable to MEs; 



Whereas an ME may not be registered until a participa- 
tion model or, in the absence thereof, an employee 
information and consultation system and in particular 
a separate committee has been chosen; 



Whereas, however, where no agreement is reached prior 
to registration of the ME, the founder entities should 
propose to the general meeting called to approve the 
formation of the ME certain requirements with respect 
to informing and consulting employees; 



Whereas the information and consultation committee 
or any other alternative body must be informed and 
consulted about activities and strategies of the ME cap- 
able of affecting the employees’ interests; 



Whereas in order to ensure the proper functioning of 
the internal market and avoid any inequality in the 



0 OJ No L 61, 5. 3. 1977, p. 26 . 
( s ) COM(90) 581 final. 
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terms of competition, the employees of the ME should 
be guaranteed equivalent levels of information and 
consultation; 

Whereas in order to allow for more flexibility with res- 
pect to small MEs, Member States need not provide for 
employee representation in MEs employing fewer than 
50 workers; 

Whereas the provisions of this Directive form an indis- 
sociable supplement to those of Regulation (EEC) No 
/EEC [on the statute for a European mutual 
society]; whereas it is therefore necessary to ensure that 
the two sets of provisions are applied concomitantly, 

HAS ADOPTED THIS DIRECTIVE: 



Article I 

This Directive coordinates the laws, regulations and 
administrative provisions of the Member States con- 
cerning the involvement of employees in the ME. 

This Directive is an essential supplement to Regulation 
(EEC) No .../... [on the statute for a European 
mutual society]. 

No ME may be registered until a participation model 
or, in the absence thereof, an information and consul- 
tation system has been chosen in accordance with the 
provisions of this Directive. 



TITLE I 
Participation 

Article 2 

The laws, regulations and administrative provisions of 
a Member State governing the participation of employ- 
ees in the supervisory or administrative boards of 
national mutual societies may be made applicable to a 
ME whose registered office is in its territory. 

Where such provisions are not applied the Member 
State shall take the necessary measures to ensure at 
least that the employees of the ME are informed and 
consulted in accordance with Articles 3, 4 and 5. 



TITLE II 

Information and consultation arrangements 

Article 3 

1. The management boards or administrative boards 
of the founder entities and the representatives of the 
employees of those entities provided for by the laws 



and practices of the Member States shall agree arrange- 
ments for informing and consulting the employees of 
the ME. The agreement must be concluded in writing 
before the ME is registered. 

2. Where no such agreement can be reached, the 
representatives of the employees of the founder entities 
may make a written statement setting out why, in their 
opinion, the formation of the ME is contrary to the 
employees’ interests and what measures should be 
taken with respect to the employees. 

3. The management boards or administrative boards 
of the founder entities shall draw up for submission to 
the general meeting called to approve the formation of 
the ME a report to which is attached either 

— the text of the agreement referred to in paragraph 1, 
or 

— the statement by the employees’ representatives 
referred to in paragraph 2. 

4. The general meeting called to approve the forma- 
tion of the ME shall ratify the information and consul- 
tation arrangements embodied in the agreement 
referred to in paragraph 1, or where no agreement has 
been reached, shall decide on the arrangements which 
are to apply to the ME in the light of the report and of 
the statement referred to in paragraphs 2 and 3. 

5. The arrangements chosen may subsequently be 
replaced by other arrangements agreed between the 
ME’s management board or administrative board and 
the representatives of the employees of the ME. The 
agreement must be submitted to the general meeting for 
approval. 

6. The procedure laid down in this Article shall apply 
in the event of conversion pursuant to Article 2 (?) of 
the Regulation (EEC) ,../... [on the statute lor a 
European mutual society]. 

7. In the event of the registered office of an ME being 
transferred to another Member State, the information 
and consultation arrangements in existence before the 
transfer may be altered only in accordance with the 
procedure laid down in this Article. The parties to the 
negotiations shall be the management board or the 
administrative board of the ME and the representatives 
of the employees of the ME. 



Article 4 



1 . The management board or the administrative board 
of the ME shall inform and consult in good time the 
employees of that entity at least in the following areas: 
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(a) any proposals which might significantly affect the 

interests of the employees of the ME, without pre- 
judice to the Community provisions concerning 
information and consultation, and in particular 
Directives 75/129/EEC, 77/187/EEC and 

.../.../EEC [on the establishment of a Euro- 
pean works council]; 

(b) any question concerning conditions of employ- 
ment, in particular changes affecting the organ- 
ization ot the ME and the introduction of new 
working methods or new products and/or services; 

(c) all documents submitted to the ME’s general meet- 
ing; 

(d) the operations referred to in Article 38 (1) of the 
Regulation (EEC) .../... [on the statute for a 
European mutual society]. 

2. The employees of the ME shall be informed and 
consulted: 

within a separate committee representing the 
employees of the ME, or 

— within any other structure agreed between the man- 
agement boards or administrative boards of the 
founder entities and the representatives of the 
employees of those entities. 

A Member State may restrict this choice in the case of 
MEs having their registered office in its territory. 

3. In a ME with fewer than 50 employees the two par- 
ties to the negotiations may decide that simplified 
information and consultation arrangements should be 
laid down, subject to compliance with paragraph L 



Article 5 

1, The representatives of the employees of the ME 
shall be elected, and shall be provided with such facili- 
ties^ as are necessary to enable them to perform their 
duties properly, in accordance with the laws and prac- 



tices of the Member States and in compliance with the 
following principles: 

(a) employees’ representatives must be elected in each 
Member State in which the ME has establishments 
or subsidiaries; 

(b) the number of representatives so elected must as 
far as possible be in proportion to the number of 
employees they represent; 

(c) all employees must be able to participate in the 
vote irrespective of their length of service or the 
number of hours they work per week ; 

(d) the election must be by secret ballot. 

2, The employees’ representatives elected in accord- 
ance with paragraph 1 may perform their functions 
within the ME irrespective of the rules governing quali- 
fication as an employees’ representative in the law of 
the Member State in which the ME has its registered 
office. 



TITLE III 
Final provisions 

Article 6 

1. Member States shall bring into force the laws, regu- 
lations and administrative provisions necessary to com- 
ply with this Directive before 1 January 1993. They 
shall immediately inform the Commission thereof. 

When Member States adopt these provisions, these 
shall contain a reference to this Directive or shall be 
accompanied by such reference at the time of their offi- 
cial publication. The procedure for such reference shall 
be adopted by Member States. 

2. Member States shall communicate to the Commis- 
sion the main provisions of national law which they 
adopt in the field covered by this Directive. 

Article 7 

This Directive is addressed to the Member States. 
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